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The U.S. Court of Appeals for the D.C. Circuit ruled that the FDA could not regulate e-cigarettes as drug delivery 
devices and could only regulate e-cigarettes as tobacco products under the Family Smoking Prevention and Tobacco 
Control Act because the products were derived from tobacco and were not being marketed with claims of therapeutic 
benefit.1 In addition, the District Court decision in the Soterra case, Judge Leon stated: “To the extent those products are 
marketed as providing the same experience as traditional cigarettes but without the negative health consequences 
associated with tar and smoke, they fall within the plain meaning of ‘modified risk tobacco product,’ which the Tobacco 
Act defines as any tobacco product ‘sold or distributed for use to reduce harm or the risk of tobacco-related disease 
associated with commercially marketed tobacco products’” (680 F. Supp. 2d 62 at 75 (D.D.C. 2010), affd, 627 F. 3d 891 
(U.S. App. DC 2010)).  

 
 In the absence of FDA regulation, the companies have been marketing e-cigarette products with both claims of 
reduced health risks and harms compared to tobacco cigarettes and with therapeutic smoking cessation claims. Several e-
cigarette retail websites feature explicit or implicit health claims, often in comparison to the health risks and harms posed 
by tobacco cigarettes (Figure 1) and with claims the products do not produce secondhand smoke, (e.g., "Contains no tar, 
second-hand smoke, or burning substances." www.myluci.com, April 19, 2013). Overt health claims are further 
exemplified by pictures and videos of doctors touting the health benefits of using the products (Figure 2).  Websites also 
feature claims that overtly stated or implied the products could be used in smoking cessation (e.g., "How can Altimoff e-
cigarette help you quit smoking?" www.usaecigarette.com; Figure 3) and contain language such as "E cigarette helps you 
to slowly decrease your nicotine addiction without the stress of giving up the behavioural pleasures of smoking" 
(usaecigarette.com; Figure 3). 

 
In addition, e-cigarette websites also feature testimonials from customers about how e-cigarettes help them quit 

smoking (Figure 4). For example, on www.vapornine.com (January 14, 2013): 
 

“I just wanted to let you know that you have changed my life!  I LOVE my vapornine supplies and I was 
able to completely quit the same week I started vaping. I am now sickened by the smell of cigarettes, 
which never happened before, not even during any of the other brief periods of time during which I was 
able to temporarily quit..."  

 
Featuring these claims and publishing these testimonials on websites controlled by e-cigarette companies 

represents promotion of e-cigarettes as risk and harm-reducing products and therapeutic devices, despite the fact 
that many of the websites also contain disclaimers in tiny print stating that the products are not intended for 
smoking cessation (example in Figure 5).  

 
A national survey (Pearson et al., 2012) and studies with convenience samples of e-cigarettes users demonstrate 

that people perceive e-cigarette products as less harmful than tobacco cigarette smoking and that the products could help 
(or have helped) with quitting smoking (Etter and Bullen, 2011; Goniewicz et al., 2012). Adkison and colleagues (2013), 
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using ITC data from four countries, found that users report using e-cigarettes because they consider them less harmful 
than traditional cigarettes, to help them reduce their smoking, and to help them quit smoking (Adkison et al., 2013).  

 
The companies' marketing practices indicate that they regard their products as harm reducing or therapeutic and  

public opinion, especially among e-cigarette users, appears to reflect the marketing claims. Therefore, it seems likely that 
e-cigarette companies may attempt to submit applications to gain approval for their products as modified risk tobacco 
products (MRTP). It is important to note that the Tobacco Control Act, and the MRTP section in particular, states that in 
addition to evaluating individual risks and harms, FDA is required to assess whether the product will "benefit the health 
of the population as a whole taking into account both users of tobacco products and persons who do not currently use 
tobacco products."  Their current marketing practices should be monitored and potentially halted until (and if) they can be 
substantiated by adequate science and proven not to negatively impact the public's health as required by section 911(g) of 
the Tobacco Control Act. 
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Figure 1. www.vapornineecigs.com on January 14, 2013 - section of the site called "Why Switch"  

  
Figure 2. Doctors featured in videos on websites on January 14, 2013 for www.smokestik.com (left) and the homepage 
of V2cigs (right). 
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Figure 3. Presence of therapeutic claims on e-cigarette websites.   
Information about using an e-cigarette to "slowly decrease your nicotine addiction without the stress of giving up 
the behavioural pleasures of smoking" on the homepage of www.usaecigarette.com (top)  and information about 
how Altimoff  e-cigarettes can be used to quit smoking in the FAQ section of www.usaecigarette.com (middle), 
January 15, 2013. Information on Apollo Ecigs website: "How do people use e-cigarettes to quit smoking" 
http://www.apolloecigs.com/What-is-an-Electronic-cigarette-s/67.htm (bottom), January 15, 2013 
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Figure 5. Disclaimer on the bottom of the www.v2cigs.com homepage. The last line read: "V2Cigs 
products are not marketed for use as a smoking cessation product. Just like traditional tobacco cigarettes, 
V2 Electronic Cigarettes are not approved by the American FDA."  
 
 

 
Testimonial about quitting smoking with the e-cigarette on www.vapornine.com 
Figure 4. Testimonial on an e-cigarette website regarding using the e-cigarette to quit smoking, www.vapornine.com 
(bottom) January 14, 2013 


