


© " will have lost its mcanmg, and, cssentxally ey

£ description of poloxamer 335 as a “namral

- Case #3470 (06/01/98) i
TOM’S OF MAINE . : ' L
Tom’s of Maine Natural Mouthwash R
Principal/New York, NY . L

® Advertisers of “natural” products shouid be vcry speclfic when describing mgredlents that may be
_inconsistent with consumers cxpectations because of the ta rget market’s si caut interestin the naturalness
ofa product’s mgred:ents : ~ LA SR ~

Basis of Inqulry Advemsmg clauns for Tom 5 of Mame Natural Mouthwash ‘canng m radlo advertlsemcnts
on the company web site and on product labeli were brought to
Products Inc. (“Woodstock”) manufacturer of compeung oral hyg1

Tom’s of Mamc labchng states that 1ts mouthwash is ‘purc and ;
mgredlents from nature” The radlo advcm emcnt and onlmc we_

‘ ﬂ(s\clalm that its mouthwash was “nattual” pnmanly
s gcnerally used as a antl-foanung and defoammg agent.
cloxamer 3f ' ,L;iuﬂlts “Natural Mouthwash” as an emulsifier to

Challenger’s Position: Woodstock d1spi )
‘ because it contains poloxamer 335 a no

keep thc mouthwash’s ﬂavormg 01ls cvenly |

i aturai’ clanns are clearly false and
clude a manufactured chemical like
35 canbe labeled “natural”, the word
allenger also posited that it is
irrelevant that the source of poloxamer 335 w ', ; as be > surfactants manufactured from natural gas are no

: Wlulc 1t IS posmbl that the ﬁioxamer 335in Tom’s of Maine’s
| ,' o useot ocarbon feed—stocks to produce
the chexmcal components of poIOXamcr 335. But regardless of wh T the Ppo ,oxamcr 335 in Tom’ s of Maine’s
product is made from natural gas or hydrocarbon fced—stocks, aﬁer manufacturin; and processing, it is no longer,
according to Woodstock, a “natural substancc G . I o

According to Woodstock “glvcn thc presencc of poloxamer 335' vT,
misleading” because any reasonable definition of the w : w
poloxamer 335. The challengcrarguedthatlf A prog

The challenger also argued that Tom s of Main use of the word “natural” was mconsxstcnt with past NAD
determinations on use of the term,’ as well as the Food and Drug Administration’s pohcy FDA takes the position
that a food that is labeled “natural” should contain “nothing artlﬁcxall or s:,rnthc:tu:’”2 and has issued a number of
warning Iettcrs challenging false and mmleadmg “namra 2 clalms : , ,

‘ consxstcnt throughout its advertising.
grcdacnts that are in nature”, Tom’s of
mmunally processed”. In addition,

“Woodstock also charged that Tom s of Mamc s usc of the term “natural’
For cxa.mplc, while the adveruser s radio. commerc;a 'tates that ity
Maine’s web site states that its “natural” mgrodxents are “source 11
-~ the challenger argued, although a claim that; poloxamer 33 5 is “s ture” may be literally truthful (e.,
because every chemical substance is, in a sense, “sourced in naturc s of Maine’s characterization of
“natural” was mlsleadmg bccause 1t attemptcd to use the tcrm‘as a means of dlstmgulshmg its product from the
competition.? , ; o :

] ually conceded (in its rcspooswc documenta.txon) that its
nt is not accurate because it noted that commercial surfactants
veen the ongmal feed-stock (i.e., natural gas) and
’1on thax poloxamcr 335 is not “minimally
: tes an “all natural” mcssage tok

Woodstock contended that TOm 3 of Mam

like poloxamer 335 “typlcally require many proc sing s stcps b
the finished ingredient”, However, desp ' of Maine’s
processed” or a “snnplc mgrcdlcnt from natur —its adver




** The advertiser emphasized that one of the 1

¥

consumers Although the advertlser argued that, in the oontext af the advert:sement the term “natural” really just
means alcohol and saccharin free, the challengcr mamtamed that these addmonal dlsclosures cannot turn a literally -
false claim into a true term. ‘ , v o :

~The challenger stated that the NAD declslons rehed on by T om s of Maine, as support for 1ts use of the term natural,
were distinguishable from the subject challenge d argued that the fact that there is no government. regulations
deﬁmng the term “natural” is zrrelevant Woodstock stated that a dete‘;{ ination of whether the use of a particular

term ina promononal communication is decepuve is not dependento fhe presence or absence of an cfﬁcwl
government definition of the term. ' , : ; ;

,, ‘amc]e from the May—June issue of
The article referstoa 1994 survey conducted by FDA about

As support for its mterpretatlon of the term “natural?’ Woodstock subnmtﬁd
FDA Consumer (“Clearing Up Cosmetic Confus: ”).

the use of cosmetics by consumers ages 14 and older. Nearly half of those surve yed felt thata product clalmmg to
be “natural” should contain a/l natural ingredients. The article also defined the term “natural” as meaning those
mgredwnts that are extracted dxrectly fmm plant or ammal products as cpposed no those than are produced '
synthencally Vil N i :

dvemsmg commumcated one basw message, Le., that Tom’s
n) the competing mouthwashes because they are all natural,
This express message is commumcamd m the radio adverusement, whlch clalms “It is both what is in Tom’s of
Maine products and what we leave out which : 1”. The simple fact is that poloxamer
‘ A nger argues, the Tom’s of Maine
sh, which also contain one or more

product is not umque buf is, mstead, hke many commefclal brands of Iﬁouﬁx ,
poloxamers ; - o .

| al” to. descnbe its mouthwash is based
lect the values of Tom’s of Maine’s
lalfmass market mouthwash brands.

‘ Advemser’s Pesmon Tom’s of Mame argued that 1ts use of the term
on a number of product/formulation attributes that were careﬁtlly chos
target customers, and to provide a distinct alternative to conventional coms
More specifically, according to Tom 8 of Malne‘ : fNatural Mouthwash

» Does not contain alcohol

*Does not contain saccharin; i ’ii. i e o
-+ Does not contain addéd:col Or, e

» Does not contain animal mgred1ents, L

o Is flavored witli natural oils;

. Is formulated usmg only those mgredxents necessary for pmdu ﬁmctmn

« Uses mgrements denved ﬁ'cm natqral sources w1th mmxmal processmg necessary for safe and effective
ﬁmctlon and ; i ;

* Uses a recyclable container with ml;mmal packagmg

1mportant attnbutes of its mouthwash is that unlike many
commercial mouthwashes which contain a su;bsian : propomon of ethyl alcohol TQm s of Mame has elmnnated
alcohol from the formulation of its mouthwash, Consequently, ir alternz
dlspersmnof 1ts ﬂavoroﬂs InTom schaf ’s formulation, naty




C) and aloe vera Jmce combine to produce an astnngent yet soothmg mouth feel whlle flavor dispersion i is
aeeemphshed by including a small prepomen (approxrmately 1%) of a nomemc surfactant poloxamer 33s.

e advertiser is satisfied that its selecuen oﬁ a single foad/drug grade surfactant mgredlent derived from a natural :
source material and processed as necessary to enable it to solubilize a simple natural ﬂavonng system in an alcohol
free vehicle, is fully in keepmg with Tom’s of Mf' ine’s conmntment to provide p: oducts made with ingredients that
are sourced in nature, pure, and minimally processed to perfem a necessary metion. 5 The advertiser additionally -
explamed that the other aspects of its mouthwas ' [ als Iy cenmstent with Tom’s of Maine’s
“natural” formulation philosophy including the omlssmn of saecharm d ether artlﬁcml addmves commorily
found in conventmnal eompetxtlve mouthwashes ; a, '

The advertiser argued that the meamng of “natural” and related clalm must be evaluated within the context of the
advertismg in which they appear. Not\mthstandm s the assertmns of t ger, the advertiser contended there
is no generally accepted or officially bmdmg definition govemm I lalms for personal care products.

Federal agencies have concluded that the term “natural” is too context-dependent to allow for the establishment and
enforcement of any consensus definition wfgnatmal”unanural” products The advertiser mamtamed that federal
agencies have either expressly declined ti h1b1t ',e termas mherently eonﬁxsmg to consumers, or to adept across-

the-board definitions that would requwe al ;;na iral products to be no more than “mmnnally processed”

Tom’s of Maine mamtamed than in the past, NAD has been careful not to offer advemsers a definition of “natural”
but, instead, has consistently recognized that “patural” claims are i hherently context dependent and has evaluated
them on a case-to-case basis within the context{ of the entlre cha’ 1ged T 'sement F urther, Tom’s of Maine
_contended that other major retailers of natural/ health products explic nize xphextly that “natural” personal
care products may contain processed mgredlents Fmelly, the adv d that in is weli estabhshed NAD
=, Drecedent that advertisers may limit the : scope of their “natural” clamne substantxatlon needed to support
£ them)bythe use. of quahfymg language that clearly eemmumcates to censumer:s whax the term means in a particular
case. ; [ ,

Accordmgly, the advertxser mamtamed, that glven that the “Namra ' ouﬂxwash” name on the front panel of the
product itself is ciosely juxtaposed to claims expl mmg that the product is “aieohol end saccharin free” and claims
that it also contains aloe, vitamin C and speaﬁnmt » advertxsmg clearly communicates to consumers exaetly what
is meant by “natural”. The back panel ef tlee;pmduot elaborates further statmg \

“Pure * Natural * Refreshing

Dear Customers and Old Friends e

Tom’s of Maine Natural Mouthwash isa nefreshmg departure fr ) the exeesswely sweet, alcohol based
mouthwashes on the market today Unllke most brands, our ateml Mouthwash has always been both
alcohol and saccharin free. Instead, you’ll d delicious ne int oil for reﬁreshmg ﬂavor And in
place of alcohol we use natural w1tch hazel 'and soothmg aloe vera julce' e

Pure simple ingredients from nature' Compare the mgredlents in our Na_tural Mouthwash to your current

~ brand. The artificial colors, alcohol and saechann found in mos ommercial brands may be ingredients you
wish to avoid.” (The advertiser then goes on to hst the mne mgredlents used in 1ts ‘mouthwash with an
explanation of their source and | purpose ) LR =

ua]ly scrupulous” in explammg why its mouthwash is “natural”

- #™ The advertiser noted that its radio advertlsm
the context of clearly 1dent1ﬁed dlfferenees from eonvenuonal mass-

and in placing “natural” ingredient clalms i
marketed products




"™ its face, this seems consistent with the adverti

Moreover, Tom’s of Mame s web sn:e exptessly states that the mgredxents in 1ts “natural” products are sourced in
nature, minimally processed free of artificial coiors and ‘sweeteners (hke sacch : 1) and free of preservatlves, :
~ synthetic flavors and fragrances—all of true for Tom’s of Maine’s Natural Mouthwash. In fact, the

~advertiser stated, the web page at issu ; reference to Tom’s of Maine’s mouthwash, much less to
poloxamer 335. The website simply provide: atru ; explanatton of the company’s overaﬂ phﬂosophy of natural
product formulatlon whmh is also fully consmtent wn:h the Natural Mouthwash " 7 ‘

’ ‘tted by Woodstock which purported :

imal products, as opposed to
'ade m the article are “purely anec- -
raw data upon whlch the consumer
itor reasonably assess its possible
icle supported its position that
etic products and the term may have _

Tom’s of Maine disputed the relevance of the FDA C ! umer arth > §
to offer a definition of “natural” as “mgredlents extracted directly
~ being produced synthetically”, and maintained that the natu;ral
dotal”. The advertiser argued that Woodstock did not.
survey cited in the article was based and, consequently, NAD cann rel
relevance o the subject at issue. Conversely, Tom’s of Maine conten v
there simply is no single authoritative defmttmn of the term “natura " for cosin
dlffetent ‘meanings in different contexts o

The aﬁvemser disagreed that consumers would understand the claim “Pure sunple ingredients from nature” as
representing either that poloxamer 335is “smuple” or that it is obtained “from nature” and produced
without significant processing. Tom’s of Mam pointed out that the text that 1mmed1ately precedes and follows the

“simple ingredients from nature” claim clearly makes reference to specific ingredients other than poloxamer
335—i.e., “artificial colors, alcohol and saccharin found in most commerclal rands”. The accompanying text also
expands on the phrase “from nature” by offenng mfomxatton abou redient “source[s] (“where they come
from”),while makmg no reference to: the method or degree of processmg“ 'volved m the transition from ultamate :
source to llsted ingredient. 8 e = ;

ic 1abelmg and in its advertising, and
beuig misled by the nature of the

' The advertlser emphamzed the veracity of all statements made oniit pr
maintained that “the challenger has provxded no evidence that cons
poloxamer 335 mgredlent whlch constltutes 1% of the overall product.

DECISION The prevalence of the use of he term “natural” by advertxsers in descnbmg products and/or
ingredients, and what that term means to consumers, has been the source of a great deal of uncertainty and
amblgulty in the food and cosmetic indus some federal agencies have provided guidance for use of the
reim “natural™®, there is no uniformly acceptede definition. As in the past, NAD’s analysis of the advertiser’s use of
the term “natural” in the challenged adverttsement, will be dependent on a number of factors including, but not
limited to: a) the origin of the mgedxents b) how the term “natural” is presented in the context of the challenged
advemsmg, and c¢) reasohable consumer expectatxon as to the meamng of the term :

’uct ﬁrom its. compeutors as being
Thzs isevident from the language
e from the excessively sweet,
: Monthwash has alwaysbeenboth

for, re&eshmg flavor. And i in place

Clearly, Tom’s of Maine’s focus in this adverttsmg is to dtstmgmsh 1ts

“natural” by virtue of the fact that its mouthwash contains no alcoho  or sa
used on the label (“Tom S of Maine Naturel Mouthwash is a refres
alcohol-based mourhwashes onthe market toelay Unlike most brands,
alcohol andsaccharm free. Instead, you’ll find delicious natural ¢ speamnn}
of alcohol, we use natural witch hazel and sootlnng aloe vera ]UJCC ”)

The label further states that this mouthwash contams “Pure s:mpte mgredlents ﬁom nature” and includes a chart
listing the ingredients together with the “Pm‘pose » and “Source” ofeach mgredlent mcludmg poloxamer 335—the
mgredlent at issue in this challenge. Tom’s identifies the source of poloxemer 335 as “patural gas”. On
ser's epresentatton that it uses “pure .. mgredtents from nature.”
However, NAD agreed with the challenger that thi desenptxon of the source of poloxamer 335 could be misleading
‘because, although itmay be literally sourced in: : emical s

to extensive processing before metamorphosin

o the exnuls1f}’ in g8

ﬂmtxs :_neludedttn the final product As

ubstance), it is, nevertheless subjected



labeling and advertlsmgmcontextasrepre, nting PO
of self-regulation, the company. accepts th,e NAD’S demsum and will modxfy its labeimg and advertlsmg

\ *In Walden Farms, 27 NAD Case Reports 2¢
© “natural” and “organic” to describe its salad

such, poloxamer 335 is not, NAD detemnned, a na:mral mgredlen : Moreover, NA.D eoncluded that the complexlty ;
involved in the synthesis of the poloxamer mole le whlch originates from either an ethylene or propylene feed-
stock, would preclude its unquahﬁed des pti : xmple ingredient from namre” -

In reaching this conclusxon NAD also con" xdered the fact than the target market for “natura.l” oral hyglene products

“is a small segment of consumers that have heightened concerns an ”expectauens regardmg the ingredients in the

producbs they purchase Although NAD r‘ ogmzes that,poloxam, 3 tutes a minute (i.e., 1%) part of the

: 1 this product be material to the products target
: ; 1S xpect that this product is “all natural”
based upon the name of the product (“Tom s ef Mame Natural Mo thwash’ and the numerous references to

- and spect to its ingredients. Giventhe
% NA) D believes that advertisers of
[t may be mconsmtent with their

“natur ” products should be very spe01ﬁc when descnbmg lngre
consumers expectatlons o

- CONCLUSION: NAD recogmzes that Tom s of Mame has mv fe‘ a concerted eﬁ‘ort to explam what in meant by .'

“natural” in describing the attributes of its ptroduct labeli

not be construed as precluding the adve i rltseproduct “Natmal Mouthwash” However, to prevent

any potential for consumer conﬁlsmn NAD recommends than the adverttser 1) avoxd elaimmg, directly or by

xmphcatxon that its product is 100% or. completely natural and 2) more accurately eozmmlmcate on its label and

in its other advemsmg that the product contems an mgrechent (poloxamer 3 ; ,f,,that 1s not mherently “natural” or
sourced ﬁom nature”. _ o AL

- and other advertising. And this decision should

Advertiser’s Statement' “Tom’s of Mame welcomes the NAD’s affirmatmn that 1t 1s truthﬁﬂ and accurate to call
our mouthwash ‘Natural Mouthwash’. : : i

Asthe NAD nghﬂyobserves usage: of the ter “nautral”‘ 1s hxghly dep ! ‘\em: n the context in which it is used and
on reasonable consumer expectations about wha the term means in co We are gratified than the NAD
recognizes our ‘concerted effort’ to. cleariy explamfwhat we mean“w n we use thegterm' natural’ in our product
labeling and other advemsmg i i .

We respectfully disagree with the NAD’s eonelusxon that consumers would understand the ‘Natural Mouﬂlwash’
, poloxamer 335isa ‘natural’ mgredlent Even so, in the spirit

accordmgly

Tom’s of Mame is pleased to participate in the self »regulatory process and a‘ ‘Qreclates the NAD’s thoughtf’ul and
objective analys1s ” (#3470 PCM closed 7/ 1/98) _ 2

' See James _Igver Corp., NAD Case Reports January 1989 whlch stated ﬁ' ‘f;‘fnaktural”:produets do not contain
complex synthetxc products” o : T : '
256 Fed Reg 60421 60466 (Novcmber 27 1991)

3 Woodstock noted that to dxsperse ﬂavor mls in 1ts Natural Dentlst oral mouth rmse consumers are directed to
simply shake the product before using. : : S .

h,"1997 P NAD concluded that the advertnser suse of the term
SSing Was not: mlsleadmg becauée the language communicated the
) (albeit) natural ingredients. In -

message that the product contained : some o 1C
: ._’_"yr?suseoftheterm natural”

Melitta US;. s 22 NAD Case Reports 29




-, made from either natural gasor oil. Tom’s of Mame has attempt,

was lumted toa descnpuon of the coﬁ'ee ﬁlt r inque "tlon Lastly, v NAD substantlated an “all natural
- mgredlents” claimbecause the product dxd not contain alcehol or the eompiex synthem mgredxents that competmve
products contained. . e : ‘

* The advemser added that the Amencan Dental Assoclatmn S Councﬂ on Therapeutlcs rev1ewed and approved

comparable “natural” and “mnumally processed” claims for Tom s of Maine’s toothpaste which contains the -

' surfactant mgred1ent sochum lauryl sulfate and went on to award 1t the Ceunc s seal of ; acceptance :

’ derstandmg of a eiaxm within its
tively qualified so as not to imply
‘natural and organic) Melitta USA.
from bleached paper”; and, Beatrice trice
ssed cookmg oil substantiated as

advertlsed context; cla,nn “made w1th orgame and natural mgredlen >
that the product was 100% organic” or that the individual ingredients we
Inc., (“natural” claim for coffee filters substantxated with quahﬁcatm;
Companies. Inc [Betnce Srocery Group (“all natural” claim for hight
quahﬁed companson to brands that- reqmre hydrogenatwn and additi, /€8.)

’ For example, the radm advemsement state 'that “what makes the dlfference in Tom s of Maine’s Natural
Mouthwash is the product’s use of recyclab' pi kagmg and the fact that it has the freshemng capability of the
commercial brands without using those n ikeﬁalcohol preservatxves, sweeteners and dyes, because we
find mgredlents that are in nature.” i _ : .

® In response to the challenger’s questlon of whether natural gas is the'source ’of the poloxamer 335 ingredient in
Tom’s of Maine mouthwash, the advertiser conﬁrmed through Its sy hat the intermediate feed-stocks used
to produce poloxamer 335 are in turn preduced ; U hydrocarbon source of one feed-
stock (ethylene omde) has been further confirmec -stock, propylene oxide, may be
1is point further and “intends to
v e supphers actual practice.”

natural gas. The othe

modify the ¢ source’ statement for poloxamer 335 1f and as necess

” on the labelmg of meat and
: cial flavor or ; helmcal preservative, or any
, other artxﬁcxal or synthetlc mgredwnt and 2) they and ithexr mgfedlents are | mlmmally processed”




