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UNITEE STATES DIETRICT COURT o 5"9:
- BT o Drwieson 1. {Open court. Jury not present.)
-’ 2 THE QOURT: United States of America versus idania C.-
LNITED STATES OF AVERICA, ! ::f’::;u::lrmuo 3 Arias, et al, Case Number 00-683. ‘
riasmeits, D e, Pioride ¢ Would counse! staie their appearances.
v. ; Feoropey 23, 2002 5 (A“ mgs pmt)
IDAMIA C. ARIAS, BT Al ) $ MR. DO\mfGUE? 1.am advised Mr. Tkejiani is now
Defendarts - ; 1 wm
""""""""""""""""""""""""""""" * 8 THE COURT: Thank vou.
voLde 9 Y - The defendants:are present, all the jurors are bere,
¥ let's procesd.
BOFORE THT HONOAAALE JOAN A. LENARS I {Jury present.)
e n e " THE COURT: ‘You are still under oath, ma'am. ;
APRPERRANTE :3 Tmupon - :
For Lhe Govesmmenl: :2:: :G';:’;I:T::g, 550, 1: ODAIJS REGH‘\ %
T AR, B8O 16 called as 2 witness herein, having been previously duly swom, -
For 1. Azias: HECO A, BODRIGULS, £3G. 17 was examined and testified further as foliows:
For . Sargmar SawaLE TopTENON, 280, 18 CROSS EXAMINATION .
for 4. Reguesro: RICHAND R, NOULINAN, E30. 19 - BY MR LAZARUS: {Continuing.) ;
For M. Ineaguare: TAUL £, uaIARDS, EhO. % . Good moming, Ms. Regil 3
For V. Bowear i 21 4 Good moming. :
o & Ay YALTER A, AEvMGSC, £90. 2 ¢ Youtold us a little bit yesterday about the number of ;
For 3. Buraser’ ettt T 23 Isbels that were printed out, and ] think you were speaking §
2 about La Modema and you said these were three, and the first |
ACourt Reporter: Rizhard A, Kputusn, C.H.R.R. 25 label went to the box? ;
LMpEX n 880:
1 2, Corect .
Bliess froar Red. 2es. 112 0. Yousaid another went behind the prescription? :
u;ms;u YOR _THE GOVERNHENT. } A- A Smﬂ“ef lﬂkl, ﬂlﬁ‘ﬁm tm. ﬂ” oﬁg’“m) ﬁm» :
ooALIS REGIL , s03 ¢ Behindt})emptmripmgnfmsontbephmacy records that
K- - | b of e org g e ;
WITNESSES .—:o_n__‘r!z_m_ ; Q’ yhld‘ Md u mm m tm Mw?
- A Yes
§ (. Then the third one went to the DME for bifling purposes?
% A Yes
it ¢, Then you told us how it was done at Eckerd's?
EXHIBITS :‘2 k. Yes. . °
ovpmE —— . i. ;I{!:y!oodxdlrwnhaﬂnr;epmfonn.
15 Q. The first part the labet was placed on the medicine?
16 A. Yes
DETEMDANT (3 ' Q. That woukd be in essence the same as placing it on the box?
. 18 A Comext.
18 ¢ The second part you said the label was for the back of the
% prescription, behind the prescription in the pharmacy's
. 21 records?
o % A Yes
33 ). The third one went on the bag?
1A, Wenton the bag, right, like the receipt.
% (. Because that would go to the patient?
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1 0. When will they decide on the completeness of what you said? 1 Havanain 1970 and | have a master in science in chemistry and
1 3 1don'tknow that 2 & Ph.D. in Chemisgy from the University of Havana, Now [ama
1 Q. When will they decide on the accuracy of what you said? 3 licensed pharmacist with the State of Florida.

i & §dontinow that, 4 . Did yousay 1970 was your degree?

§ 0. Butitis only they that make those decisions according to 5 k1970

§  your plea agreement; is that right? § Q. What was the terminal degree you received?

7 MR. PELLETIER: Objectior, asked and answered. 7 A Pharmaceutical by chemistry. At that time it was a

¢ THE COURT; Sustained. 8 combination of biochemistry and pharmacy in Cuba.

9 0. Youdon't want & go o jail? 3 0. When-did you come 10 the United States?

10 a. Obviously not. 10 A InMayof 1994,

il THE COURT: You are now going far afield from the area {11 0. You said you were a liomsed pharmacist. Whea did you
12 1allowed you to question. 17 become a licensed pharsoacist?

1} BY MR. RODRIGUEZ: 11 3 December 1998,

1¢ Q. Your plea agreement requires you to be truthaful? 14 . Where do you work fiow, sit?

I A Yes 15 a. 1amworking with Walgreen's.

15 ¢. And it requires you to be trathful prior to entering into 16 0. How long have you been working with Walgreen's?

71 your agreement? 17 A About two or three years as a pharmacist.

4 & Yes 18 (. LePsgoback. When you first came s this country, what
18 9. And you lied? 19 was your first job?

7oA ldid 26 A, Iwarked in La Modema,

21 . If you would tell one more hie, would you go to jail? 2 ¢ LaModerna Pharmacy?

22 Idontinow. 2 A Yes.

3 MR. RODRIGUEZ: No further questions. 23 0. How did you get that job?

3| MR. PELLETIER: Can ] publish 3777 % » Because [ answered 10 an advertisement in the Miami Herald.
% THE COURT: Let's wait to publish 377 until we resolve || 25 0. Do you recall what that edvertisement was for?

2 . 3

1 the sticky issue, 1 & They were looking for a pharmacy technician.

? THE COURT: Any frther questions of this witness? 17 0. About what time was this?

3 MR PELLETIER: Ne. 3 A About August of 1994.

{ THE COURT: You may step down. ¢ 0. When you responded to that ad, what did you do?

5 {Witness excused.) 5 A 1give acall to the pharmacy. § made s appommtment for

6 THE COURT: Call your next witness. § the next day and 1 came the nexs day and spoke to Mr. Marco
+ 7 MR. OGROSKY: TbeUanedSmsdisCadosGmmz 1 Burgos and he was the person who hired me.

t  Thereupos - - t 0. Would you charscterize thet as an interview?

§ § & -Excuse me?

i CARLOS GOMEZ 16 ¢ Was that an interview?

1. calied a¢ a witness by the Governiment, having beem first duly II A Yes, we had an interview.

. swom, testified as follows: 12§ Wasthere anyone else involved in that interview?

1 DIRECT EXAMINATION 13 A Notinthe beginning but afier several minisies Mrs. Burgos
i BY MR, OGROSKY: 14 mnvcdmﬁ\ephmacymdwehadaconvmm ~they had 3
15 0. Would you please state your full name and spell yoor last 15 conversation, then [ hada conversation with Ms. Burgos and
16 name? 15 they finaily decide to hire me.

7 3 Carlos Gomez, GOMEZ 17 g, At that fime did you speak English?

18 3. Do you go by any nickpames? i A [speak English but not 2 good English. Enough for

13 . They cali me The Professer, 19 communication but not a good English,

26 ¢. Why do people call you The Professor? 20 ¢ Whatdid they want. you & do a5 a phamaacy tech?

2 A Because since 1970 J was s professor at the Faculty of 1 A They were interested to make Ibuprofen gels, creams, (o

2 Pharmacy af the University of Havans and most of the people 2 develop some compounded products, gels, creams, suppositories,
2 that know me give me that nickneme. 23 loticas.

24 0. What was your educational background in Cuba? % Q. When you say to make, you also used the word “compound,”
5 A I'was a pharmaceutical biochemist from the University of 25 what do you mean by that?
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A. To prepare the compound from the raw materials. To mix the
materials and to melt, do all the process required 10 make the
cream or make solution or make the gel.
Q. That is what you discussed during your interview?
2. More of less.
0. Atthat interview, did yoo have 2 work permit?
3. No,sir.

MR. BIERMAN:; May we approach before we go into this
ares.

THE COURT: Come up. We will try it again.

{Side bar.)

MR. BIERMAN: [have 2 404, 403 objection. }t is
probative value whether he was paid cash. It is a whole

¢ different immigratiop issue. That s neither here nor there,

Tt is not relevant be was paid. He got  W-2 at the end of the
vear which included all of his wages. If he was not permitted
1o work and it is a separate crime, it has nothing fo do with
the crime stated here and | bave no 404 information.

MR, OGROSKY: Itisnot404B. He is going to say that
he infarmed the Burgoses two months later be received a work
permit. That is just 4 fixct of what happened. He bised this
mag o compound the medications.

MR. BIERMAN: He is either able 10 compound aud does
it right or be does it wrong. That ts the crime. Whether or
not he had the correct work perit at this time i ivelevant.

—d N G A A 3 e

3%

Do you recognize this?
A ltis appenximately s scheme of the La Moderna Pharmacy.
0. 1s this the location where you were hired to work?
k. Yes, Southwes! Street and | }th Avenue.
¢ Mr. Gomes, if you could, could you point o the area where
you worked at La Moderma?
2. Yes, it ishere in what is reading second compounding room.
The right side of the preseription department.
0. You ssid initially vou were hired to compound gels and
creams. What kind of gels and creams?
». For example, [buptofen gels, creams, Benzamycin cream.
¢ Did yousaylbuwfm pels?
. Yes. Berzamide, not Benzamycin. 1t is a well known
product in my country, Very wseful to contro] the paias. the
back pains and the raw material is avaitable here in the United
States. For example, | developed this cream, Jotions for
progesterone, suppositories. They were interesied in some of

this compounding.

0. When you use the word "compounding,” what is compounding?
A Itis an old pharmacy procedure. Yoo mix several raw
materials used in some kind of vehicles like water or slcobol

or ceeams o faty materials to obtain 8 product thet is not an
official formulation but well recognized by the medical
profession and you can se for several purposcs.

(. Do you compound today at Walgroen's?
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THE COURT: What is the probative value?

MR. OGROSKY: This establisbes the relationships.
This is what he was hired to o and what he did. In fact be
would testify that he wasn't compounding product.

THE COURT: Richard camit hear.

(Open court.)

THE COURT: Sustained a5 to that question.
BY MR. BGROSKY:
Q- When was your interview?
&. Approximately August 1994,
3. Did you reach an agreement with Marco and Swzanne Burgos
when you wolld be hired?
4. They 10l me they will let me work for 30 days and see what
[ would do. He let me work partially there,
¢. How much did he offer to pay you?
3. He &idn't offer me any quantity. When | finished working
the first week, Friday, he paid me $10 an hour.
0. You were paid $10 an bour. How many bours a week would you
work?
5. 40 hours 2 week.
0. Approximately what times of the dey woald you work?
». From 9 in the moming to 5 initially and afier seversi
mobths, from 9 to 5:30 with 2 half hour for hunch.
0. | am going to show you what has bees admitted into evidence
as Government's Exhibit 26,

I =l €3 A e Gl B e
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A. Very occasionally. For example when the doctor ordered to
mmmmmualmwomal}ymwmwmpms
to be dissolved in 8 vehicke like water or aloobol. {t is ot
very common heve in Florida and we do not receive 100 many
requests for compounding.
Q. What you have described as the process of conpoundiog, bow
does it begin? Do you simply make product at Waigreen's to
keep on the shelves. Actually, for example ~

MR. BIERMAN: { object fo any questions sbout
Walgreen's procedures.

THE COURT: Sestained.
BY MR OGROSKY:
0. Mr. Gomez, did thert come 2 time ai La Moderna you were
asked 10 compound items in addition & these creams and
{otions?
A Yes
¢. When was that?
4 Let me explain you something becsuse this has been seven
years, six, seven, cight years sinoe this happened. The dates
1 am going to give you may be not so precise. | suppose the
first month of 1995,
Q. Jamuary?
3. Probably Jaousry. The first month.
0. What item were you asked to comspound?
4. A solution for Acetyicysteine 10 peroeal.
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0. You discussed this change?
A We talked about i, «

0. What was the reason for the change that she told yoa?

3. They told me we have chanped this — there were no
particular reasons, § think she told me it was easier. In

fact it is easier to use sopdium bicarbonste rather than sodium
hydroxide. We didn't enter into 2 long conversation about the
reason. Just the brief conwersation.

3. Afier this conversation, did you make the Acetyleysteine?
3. After or before. At that moment | made the solution.

0. Did you make any other drups besides Acetyleysteine while
working at La Moderna?

4. Yes, scveral other solutions.

0. What solutions?

A. Metaproterenol sulfate, Albuterol, suifate, Chromelin
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A. Not medication. [ have used -~ are you asking about the '

929 931
1 (. Whoat La Moderns asked yox: 10 compound Acetyleysteine? 1 sodium. ] don't remember any other one. )
I k. Alady, Jancide Regueiro, the first time | saw this lady. 7 3. Arethese prodocts you have named afl aerosol medications?
¥ ¢. Was she worldng there? 3 & Yes. Solutions for serosol.
¢ & She was not working there, ¢ (. How much acrosol medication were you meking at La Moderna
I Q. Where was she warking? $  op a dajlybasis?
5 & LalctmlmdmdshewassSmﬁhBezchthmac} ¢ 3, 1wasmaking one or two liters and sometimes 1 make four,
i 2. What did she ask you? 1 seven, occasionally ninc galions. Not gallons. 4000 ml
B A. She asked me for Acetylcysteine 10 percent, She asked me ¢ bottle. A littic more thari 2 galion.
9 if I was able to make that solution. I checked the procedure 9 0. Didhere come 3 time you were workiog st Ls Modema when
0 and1said okay, fcando it 10 you dutics changed or when you were asked to do more than
1 0. Did you make that Acetykcysteine that very day? 11 compound scrosol medications?
2 A Jam notsure if it was that very day or the same date. 1 12 A Yes
13 have the idea she comes that same day with a bottle of 13 ¢, When was that?
14 Acetylcysicine but | am not sure it was exactiy that same day. 14 A 1dont know exsotly. 1cannot give youa date. The
15 . Where did you get the matefials o make the Acetylcysteine? 15 initial ideg of the compounding gels and cream did pot
16 A Ireceivedit from her. 1§ progress, o | was asked io employ part of my time helping
1% ¢ Fromwho? 11 Carlos Amador in taping the labels for this compound solution,
18 . From Janeide Poctela, 38 for the companies that normally buy this solution.
19 2. Youseid she gave you a procedure. Is that essentiaily 2 i3 0. Who asked you?
W recipe? 2 A Mr Burgos.
21 . Itisarecipe. 21 0. Before we go into the Jabels, let's go back and talk about
2 0. Was that a typawritten recipe? 22 your compounding for 3 moment.
23 & It was a recipe where this procedure has some scratching 23 When you were compounding these acrosol medications
4 and handwriting. There was o handwriting substitution of one U did you use & scale?
13 of the companies for another one. B 3 Yes,
930 832
1 2. Did vou make the Acetylcysteine with the changed companent 1o Why?
7 Oras it was typewritien? 2 A Becsuse it is necessary to weigh with the guantity you are
3 A With the changed component. 3 poing b be using,
1 ¢. Did you discuss that change with anyone before you made the ¢ 0. Did these recipes you were using have exact amounts of
¢ product? 5 ingredients?
6 A 1discussed ~ ! can't be sure it was after or before, but B A Exadmbofingeém&s
T in the proceeding, in the process of making the solution that 1 ¢. Bytbe gram?- .
& same day, 3 asked Ms. Suzanne Burgos what was he reason of § 4 Bythe gram. Namallybyﬁugrans Occasionally by the
3 this substitution of the sodium hydroxide for sodium 9 milligram.
0 bicarbonate which was the substituted component. w9 Whathndﬁfscaledxtiyoum?

4. Torsion balance. It is & kind of equipment, not oo large.
It offers very good accuracy in the weighing of small
0. Did yon ever make medications using a measuring cup? j

balmnce?

¢. 1 am asking about acrosol medications. Did you ever use
scrosnlmd:mmmmmmgascde using a cup?
A No, you cannot use it.
0. Let me go back to what you were asked to do with the ,
prescription labels. Who asked you again? j
A, Marco Burgos. ,
¢. Were you doing the labeling in the same room? :
A. No. Fworked part of the time in my compounding roomand
half of the time [ come 10 gn are2 when [ was fiee, I can show X
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YOu.
0. Please.

k. The srea is here. We have a couple of desks, one for
Carlos Amador and onc for me. There are additional desks for
other persons, but normally one for Carlos Amadox and one for-
me. Aeanputeroneachdwkmdwecmtypemm
workstation.

0. Would you work the entire day at one location?

h. Yes, 1 always worked there.

0. Was your day broken up into parts? Did you compound part
of the day?

3. ltried to organize my time because that depends when 1
received the onder, the quantity of aerosol § need to make for
the day. |

2. You said you received orders about the smaunts of aerosols
you nceded to make?

4. Yes.

3. Who told you how much to mske?

3. Mrs. Jantide Portela called me or occasionslly I called her
and | asked her what is the guantity she needs for the day, bow
many bottles of which sofution.

1 1alked to Carlos Amador, that is the person thal
normally deals with it in La Modema and we checked what was
poing to be the quantity we needed for the use of the L.a
Moderna customers and | make the total volume for these

)
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wmpamwhomﬁwﬁomhﬂmhummlem
traveled from La Modesna to South Beach. There was no
pnwrmbm&mmﬁommphmvw&c !

Q. mwkmmsywmﬁLaModcmmmkeawSomh

Beach phammacy to be bottled?

A That s it, & least during the time I was there,

¢ 1 you could, what were you asked 10 do with regard to
ArSarenl

prescriptions’
x. 1o LaModems?

0. AtlaModems.

A. Initially | was instructed to make refills. | never worked
with this sysiem. 1 was instructed by Carlos Amador how to E
make refills and in a later period when 1 was more practiced :
wn&ﬂwmlmﬁoﬂmdmmmtoﬂnm '
0. When you say the system, what do you sean? '
A Tbcrcsmpmgmsoidbyawnpmymdé\mmat g
is mostly used for mosi of the small pharmacies and you can .
enter information to the system o obtain fsbels. | kecp s .

_ vecord of all the transactions, all the operations you have

done around this prescription and what you do, the rumber of

Areﬁﬂswhenywdsdﬁ,wht&dymdo

0. Who would give you these prescriptions you would entet into
the Abacus system?
2. The process of entering information, the description, was

~d O S e tad s s
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934
solutions.
¢. Based on what Janeide Ponciamld you?
A 1 suppose according to the labels that she needs to ordes
of the clients, she needs to fill for the next day.
¢. Was this compounding room you worked in part of the
pharmacy where all the other drugs were kept?
A. Can you repeat, | can't hear you very well.
0. Was the compounding ropm part of the prescription area of
ﬂnptmmcywtmambem&ugswmkcpﬂ
A [twasnotapart. It was a wall, partial wal! about the
height of my waste. There was an open frame, like an open
window. We can see cach othier from the prescription department
to the compounding department. There was not immediate
communication. There was not & door immediately,
. After you received instructions how much aetosols to make
and you compileted that, did you bottle the serosal medications
a La Moderna?
k. Not to bottle. | never bottled.

. 9. When you said bottle, to put the solution into the bottles?

A. No. It was never done at La Moderna. As [ remember |
never saw any filling of botties at Ls Moderna,

2. Where would the aerosols that you made be bottled?

5. They were taken to South Beach Pharmacy.

. Who would take them?

4. Peopk that come from South Beach Pharmacy, 2 delivery guy

O et O LF e Sk B
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given by Carlos Amador while I was at La Moderna.
0. Twill show you what has been marked for identification
purposes #s Govenmment's Exhibit 90. Do you recognize this?
5. tis & prescription for two aerosot solutions.
o D:dyouseemﬁkemxsnyomobﬂu)&odem‘?
3. Yes .
¢. How many?-
Y Sevm!mdmmvayday 1t depended if 1 was entering
refils or new

MR. OGROSKY: Anhzsmmlvmmﬁze to publish
this exhibit as & demonstrative. 1t will be admitted with a
later witness,

ME. BIERMAN: [ will object to publishing it out of
order seems 0 be a problem.

MR. OGROSKY: It will be tied up.

THE COURT: We are going to take a break at this time.

Do not disciss this case amongst yoursejves or anyone
else. Have o contact whatsoever with anyone associsted with
the trial. Donot read or lisien to anything touching on this
matter in eny way. Beb&kmﬂxeguymommﬁﬁmmm&
If anybody should try 10 talk @ you abous this case, instruct
them to immediately stop 3nd be in contact with my staff
conceming it

(Jury leaves room.)

THE COURT: Haw is this going 1o be tied up?
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MR, OGROSKY: This pesticular exhibit will be admitted
through Jase Arias. Whether it comes in now, this particolar
witness .- for demoustrative purposcs that | want to use this,
he could write & sample. This was oge that was actually seized
and | thought it would be a good demanstrative aid 1o go
through the prescription. ‘

THE COURT: You want him o actually detai! the
prescription and what it means?

MR. OGROSKY: This will be like -- he has testified
this was Jike the prescriptions be saw, He literally saw
hundreds of these at his job 2t La Moderna and Miami Discount

933
isu't within the rules of Cowrt. An exhibit can't be published
untl it is admitted. We don't know whese this came from.
whether or not | saw . ] am not cvea sure he was working at
LaModerna at 5/156.
MR. SWARTZ: 1t is a completely different patient,
different doctor, differerit date as well as 8 different

MR. BIERMAN: He was not working at Ls Moderna at the
time. Jt-is-move confusing than i is probative because he is
talking sbout his emmployment at La Modema then be will talk
about 3 prescription und they will bold up this big pisce of

is that prescribed that prescription, if in fact it is the same

as any prescription he filled. It is misleading, Your Honor.
MR_BIERMAN: it would tertainly be convenient, |

agree. 1t would be convenient for us to use our defense

7% exhibits now, but it is not within the rules of Court. This

R b T BN B
LTS I AR

12 Pharmacy. This would be 2 sample of the type of prescription 12 evidence with 2 picture being worth more than 2 thousang
i3 that he dealt with and he testified he atered into the Abacus 13 words -
W system. " THE COURT: What exactly is it you want him to testify
1 MR BIERMAN: Was this coe of oars? 13 zbout from this particulas exhibit?
it MR. OGROSKY: This is a prescription from First Option ] |i¢ MR.OGROSKY: He will say this is Jike many hundreds
17 Medical Center. Jt is in our exhibit lit. 1t has been umed 17 of prescriptions he received both at La Modemna and Miami
18 over far in advance. 18 Discount Pharmacy.
18 MR. BIERMAN: My question is, was it at La Moderna. 1§ Salvador Rodrigucz will testify in this trial. He
i MR. OGROSKY: We didn't seize any peescriptions from 2 will testify be was & patient that was serviced by the Arias
1. LaModerna. | don't believe we ever searched the g 21 DMEs,mmgbungm Hewxlltemfyhuﬁm‘wkﬁhe
b He will testify thés was like the lundreds that he saw 12 drugs and never saw the 9 Tt was sent from the
23 st La Modea and Miami Discount Pharmacy. For demonstrative 2 dmmmtbbhmandmwhlyw&em@
M purposes, it makes it easier 10 go through what he is going o i This witness, for demonsirative purposes saw hundreds
25 talk sbout with regard to the prescriptions. % if not thousands of these prescriptions in his two places of

838 %¢
1 MR. SWARTZ: What.exactly i similar is what [ think I employment.
¢ isunclear. What exactly is simiiler, the exact prescription is 2 MR. BIERMAN; That is all the more reason we have 3
3 the sume verbatim? | am not sure why they are offering this. 3 403 objection because this is after the ttme be was working at
¢ THE COURT: He is offering it for demoastrative ¢ laModerma. This is 2 Miami Pharmacy prescription, we
5 purposes for the witness lo testify. He is not admitting it at S understand, and it will be tied ints something aliegedly
§ this time. ¢  Micit while be is testifying about what he did at La Moderna.
’ MR.SWARTZ: Tbﬂcﬁapomttbeynb’ymglomake ? MR. OGROSKY: He will testify regardiess of the
§ THE COURT: ] am sure there is-a point with everything 8 exhibit, If they think there is something inaccurste ~
3 they are trying to make. § THE COURT: You will have to lsy 2 better predicate.
0 MR. SWARTZ: Exactly. The point they are trying to 10 The question 1o the witness was, did you see - he recognized
1! make is therc was something missing in the prescription, 11 this and be said it is one:of a busch of prescription for two
12 therefore it was similar to what he was doing there. 12 werosol sointions. Did you see items like this in your job a1
B MR.OGROSKY: This is something he can take up on 13 LaModema? The answer was ves. The question was how many and
15 cross if they have information that is differcnt, they covld M he answered several were done every dsy. 1 would depend if |
15 cross him using this demonstrative gid. 15 was entering refills or new prescriptions.
1 MR. SWARTZ: If they want to do that, let them ask lum 1 [f you want to iitroduce this &5 2 demoastrative
17 shout the prescriptions, whether anything was missing oc 17 exhibit with the witness; you will bave o establish this
18 amything was wrong. To ask him shout this is misieading. It 18 particular prescription and the information contained therein
18 is not from that pharmacy, it is not from any patient that was 19 was exactly like what he was seeing at La Moderna. Then if you
2 serviced ot that pharmacy. We don't even know who the doctor 2 are able to establish thet, that there is no difference between

this and the prescriptioris he saw at La Moderns and make it
clear this wes not @ La Moderna prescription but what be was
seeing at La Modevna, 1 witl allow you to use it subject 1o the
tie up as a demonstrative exhibit but this witness basn't been
pasticulardy definite. He saw several of these -
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MR. OGROSKY: 1 will work with bim before going back
10 that.
1 think this witness bas a little bit of a English
problem,
MR. TARLOW: | would object to the goverament working
THE COURT: He means on the stand.
MR.OGROSKY: Yes.
THE COURT: He means laying the predicaic on the
stand. I take it that is what you meant?
MR. OGROSKY: Yes.
MR. BIERMAN: | stili have 2 403 objection because the

3 confusion --

THE COURT: This is a conspiracy charge. The
objection 1o 403 is overruled. 1t will nou confiuse the jury.

You can cross him on it but & won't confise the jury.

We are in recess for ten minutes.

{Thereupon & recess was taken, after which the
following proceedings were had )

(Open court. Jury not peesent.)

THE COURT: United States of America versus idania C.
Arigs, et al., Case Number 00-683.

Would counsel state their appearances.

(All parties preseat)

THE COURT: Bring in the jury.

84:
0. You said you began working with the prescriptions in
February of 19957
a. Probably February.
o Fmﬁxempmofmerenoﬂha)wyoum
waorking with prescriptioas oo 3 daily basis?
4 Yes.
0. What was vour duty and responsibility with regard to those

presciptions? -

2. To enter the peescription, eater the information into the

computer.
0. What information would you enter into the computer?
b, You peed to enter the name.
0. The name of the patient?
A. The name of the patiens, some information about the patient
if it was available.
Q. What kind of information?
A. For example, date of birth. | am not totally sure about
this information because it bas been too many years. Some
information. Probably the sddress. 1 am not fotally sure
shout this.
0. Tunderstand. \

What othey information would you enter into the
computer?
A. The medication that was ordered by the doctor.
0. The name of the medication?
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(Jury present)
THE COURT: You are still under oath, sir.
Thereapon ~

CARLOS GOMIZ,
called a5 2 witness herein, having been previousty duly swom,
was exsmined and testified further 8 follows:

THE COURT: Yau may proceed, Mr. Ogrosky,

BY MR, OGROSKY: {Continuing.) \
Q. Mr.Gomez, when you were working ot La Moderna Pharmacy in
the area when you were entering material into the comsputer, did
you work with preseriptions?
A Yes,
¢. How many prescriprions did you work with oo a daily basis?
h. There was nat a particular amount. Sometimes | would make

¢ only refilis, sometimes ] entered 15, 20 prescriptioasin a

day.

0. How many?

A 18, ZOpmsmpumsaday

0. How long did you work a1 La Moderna Phamnacy?

A. [begin on August 1994, and | worked af La Modema until
the middic of 1995. | am not exactly sure about the date. |

was moved to South Beach Pharmacy. It may be August, the ead
or September the beginning. [ am not totally sure but it is
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A Yes. The strength, the quandity, the name of the doctor

and the number of refills.

8. Where would you get all of this information?

3. Normally we get this information from the small
prescxiption that the doctoe writes. Sometimes if this
information is not complete,  was instructed to go to the
information provided by the DME. 1t normally comes on an
additional sheet, paper, that comes from the DME with some
additional information,

0. Do you know what that additional information was called?
Did that form have & name?

A Itis the form that the DME fills and they stapled -- they
send normally the prescription and this additional sheet with

the name of the patient; the doctor, the medication. If it is
going to be some king of device, acrosol machine, | don't know
exatly the name.

¢ lnyomanploynmtamrywteﬁuModma.dxdyouhm
occasion to enter information from prescriptions into 3
computer system?

A. When] went (o South Beach Pharmacy | did this.

i3 Dsd}whwmomuww&mywmwtdmfamz:mmm
the

A Ncwlmw. Normally i is 3 normal procedre.

¢. Betwsen La Modems and South Beach, did you work someshere
else?
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A, Making the solutions for the aerosols, but in this case -

0. With regard to the prescriptions; what did you do?

b. Normally [ do not enter the prescription in Miami Pharmacy.
Occesionatly | do it,

{. Did you ever do it?

A, [ did it but not commonly, because they have two clerks
that their duty was 10 enter the prescription. Sometimes |

gave a hand about it; but it was not common.

¢. AtLaModema, that was part of your job?

3. Yes, partially, -

MR. OGROSKY: At this time } would fike to use the
demonstrative exhibit that was marked for identification
purposes as Government's Exhibit 90.

MR. BIERMAN: Object, lack of fomdation.

THE COURT: You bave to lay 2 predicatc with the
actual Exhibit.

BY MR. OGROSKY:

BE NP B O P B b P RS s e hin g G bt B b
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Rephrase your qm
BY MR-OGROSKY:
0 bmhngnﬁomnufs%‘btt% have you seen
preseriptions like this? ’
A Yes.
MR. BIERMAN: Objection o "like",
THE COURT: Owertuled.

- BY MR, OGROSKY:

0. What is this?

3. This is 2 prescription for two different aerosol solutions,
e is Metaproterenol 0.4 percent. 1t is not specified the
strength of this solution,

{. Lef's go through it real show,

A, It does not specify the quantity of this solotion.

Q. Whe isthe patient?

3. Salvador Rodriguez.

0. What is following his name there?

s ~ 53
1 & No. 1 Q. Without telling us what it is, do you know what it is?
2 0. After you left South Beach Pharmacy, where did you go to 2 b Yes, & prescription for aerusal.
3 work? 1 {. Have you seen prescriptions ke this?
¢ 3 To Walgreen's Pharmacy &5 an intern. [ wasnofa 4k Yes o .
5 pharmacist yet so | work as 2 pharmacist intem. S Q. Where?
§ 0. What month did you leave South Beach? ¢ 1 I LaModerna and in Miami Pharmacy.
7 & About September, the end of Sepigmber, 1995. 7 Q. ‘Wheo you were at La Modems, how many prescriptions like
8 0. When did you start o Walgreen's? 8 this did you see?
9 1. InDecember of 1995. § A Hundreds of them.
16 Q. InDecember of 19957 10 0. Do you ses at the top there where this came from?
it B Twoor three months later. 11 A First Option Medical Center.
2 Q. At Walgreen's? 12 0. Do yonrecognize thai?
21 A At Welgreen's, 13 2. 1don't recognize this because there were 2 lot of DMEs.
4 {. Yoo mentioned this mun exrlies, Carlos Amado? 14 Q. The information that is oo here, do you recognize this?
5O Yes 15 3. ftisnormal information for & prescription for aerosol.
16 0. Did you ever work with him? 16 0. Whea you'sxy nomnal, what do you mean?
7oA Ye 17 3. Normally the way prescriptions were reading but this is
15 (. Where? 18 1 . ‘ v
1% A lmsoay‘m,mme.!mped 19 MR. OGROSKY: Twould like io use this.
] When 1 ieft ~ when 1 1oft South Beach Pharmacy, | 2 MR. BIERMAN: Objection. He said this was incomplete.
21 went to work to Miami Phanmacy. 1t is 1 phamsacy owned by 1 Thatmakes it not an example.
22 Carlos Amador and his mother. b7 THE COURT: He is Iestifying about the exiibit being
23 Q. Where did you meet Carlos Amador? bxi
2 A |worked with Carlos Amador in Ls Moderna. i The objection is overnded. It will be admitied a5 2
25 (. When you worked with Carjos Amador, did you have occasion 25 demonstrative exhibit a {his time subject 4o the proffer by
e BL
1 towork with prescriptions? 1 the povernment,
i A Yes 2 MR, OGROSKY: 1will ask the witness io step down.
3 ¢ What did you do with them? 3 BY MR.OGROSKY:
& With Carlos Amador? 4 0. Mr.Gomez, in your job st {a Moderas whea you would enfer
5 9. Yes. $ mmpﬁmk'&k%mﬁyofmepwipﬁmm
¢ A Normally I do the same kind of work 1 was doing in La | ¢ had?
1 Modema or South Beach Phaniacy. ? M&B{ERMAN Objection to form.
8 0 Wha wasthat? B THE COURT: Sustaimed. ,
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1 Q. Whotold you?
h
¢

0. How many refills are with this prescription?
A [tis not reading, Neitber is reading the days of the
treatment.
¢. What do you mean days of the treatment?
A. Tdon't know whether this patient is going 10 take this
medication one day, one month or one vear. The doctor didn't
write it
% [n your work at La Modema when you saw prescriptions fike
this, how many refills would you give?
4. Twas instructed about this gi! these prescriptions have
one year last.
¢. Who instructed you on that?
b Carlos Amador,
. When you saw prescriptions like this at La Modems, how
many days did you give the prescription for?

1. Normally we go to the additional sheet that is included,
stapled together with this prescription and we complete the
information according to the additional sheet.
2. How many days?

. Abways for one month,

. Why?

. lmanmrm(pmmdm

. Carlos Amador.
. Stan with that first drug, Metaproterencl, that you just
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* & The address, 1457 Southwest 65th Avenue Miami and the date || 1 testified abot. What volume would you type inta the computer
¢ the docior wrote the preseription, 7 atLaModema?
3 0. Whose address is that? 3 A Bdenthknow. In this case | need to see the additional
4 A The address of the patient. 4 sheet. Idon't know exactly mthis cese what they did entes.
5 . What date is that? 9 MR. BIERMAN: 1want 1o renew my objection and move 10
§ A Thais May 1, 199. & suike. It is all supposition what he was doing.
7 Q. Whatis the first medication that i8 listed there? ? THE COURT: Overnuled.
§ A Metapeotesenol 0.4 percent 8 BY MR OGROSKY:
¢ Q. What is written afier that? 9 g, With this panicuar-drug, Metaproterenod, what did you
10 2 QID. That means the medication should be given to the 1t type into the computer & La Moderna with regard to volume?
11 patient four tires a day. it MR, KAPLAN: Asked md answered.
12 0. What does QID stand fox? 2 THE COURT: Overruled.
13 & lalways means four times & day. 13 BY THE WITNESS:
i Whmudxvdmncxha:uwyamsmu;dtake{wm 14 A I there is.not the quantity, you can supposc this is 2
15 aday? 13 commercial unit does, 2.5.ml or you can suppose itis 3, 4, 5
16 A Itisnotreading. That is the reason | said it was 16 miilititers.
17 incomplete. 17 BY MR. OGROSKY: A
18 Q. Look af the next medication. What is that? 18 0. Who told you to suppese?
18 A That is another solution for Acetylcysteine 10 percent. 19 2. Normaily -
2 ¢ What does TID mean? # Q. AtLaModernz, who told you to type in -
21 3. Threetimesaday. I & Al he information was told to me by Carios Amador.
72 ¢. How rouch should this patient take theoe times @ day? %0 Wlﬁambmiﬂe&w,whatmuldywdowfmd
2! b That is incomplete alsa. The doctor forgot ko write the 23 the volume?
i quantity he is going to give every one of these three times 2 HEEN Gotoﬂwongxmlm
B day. 2% Q. lfusmmmeﬁdmmmshwidywdo’
%] 952

MR. BIERMAN: Objection to supposition. -
THE COURT:- Sustained.
BY MR. OGROSKY:
¢. Did you oftentimes £0 to the additional shect? Did the
additional sheet
THE COURT; 1 didert hear his answer.
MR. OGROSKY: He nodded.
BY THE WITNESS:
4. Your previous question”
BY MR, OGROSKY:
. Did you oftentimes go o the addmonal shest?
Yes.
. Did you find the information on the additional sheet?
Noemally, usually. -
If it wasn't-on thers, what would you do?
. | dost't semember. |
. Would you leave it blank in the computer?
] cant give you an mswer.
Look at the next drg?
Acetylcysteine § percent. It should be 10 percent. We can
assumi¢ again it i5 10 pereent, the normal solution.
MR. BIERMAN: Objection.
THE COURT: Overnuled.
BY MR OGROSKY:
0. With regard to the Acetyleysteine, how would you determine
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1 the volume? 1 Pharmacy.

2 A ltisexsctly the same situation that | was takking about 20 Wsmmmtmfor!me”

? with the Metaproterenol. We have mo way 1o know exactly what 3 A Metsprotereno 0.5 percent.

{  the doctor wants. { 0. Howmuch?

5 9. Did you ever call the doctor? 5 . Odpercent.

§ & No. Normally the pharmacist is the only one authorized 1o 6 0. The first exhibit youlooked at, how many of those

% call the doctor and request what is the sohution for this. | i MMQWWMSM?

§  was not 2 pharmacist. 1 never called. t A Two vials to fulfill §mis.

¢ . Did you ever see anyone call? § 0. With this particular prescription here, yoa seid this is a

ik No,sir. ¢ compounded product?

4 0. If you would please have 8 seat, LA Yes

g I am showing you what has been marked in evidence 25 12 Q. What does it mean when it says Astra Phar?

11 Govemnment's Exhibit 1J, Govemment's Exhibit 12, Government's | 13 2. They labeied this product, it is a compounded product. they

1t Exhibit 1H, Government's Exhibit 1G and Governmeat's Exhibit 6. ] |1¢  1abeled this box as if they were seHing » product, an

1 . Ifyou can Jook at the first box, 1G. Do you 15 industrial product for the Astra Phar Labs. This is a label

16 recognize this? 16 that belongs to 2 indasirial product made by Astra Phar and it

i A Yes. Itis the industrial Metaproterenol 0.4 percent. 11 was stickered 0.2 box that contains the aczosol done in our

% 0. Isthat 2 commercially available produc? 18 pharmscy by me

i » Commercially available product. LI 2 Lﬂmmﬂwmlmdeﬁ What is Astra Phar?

& . Who made that product? 2 A Itisan industrial producer. [t is a laboratory that

% A DeyLabs. 21 produced these unit viaks like this, for example.

2o hﬂutpmdudthcsmﬁﬂnMeWu\deum 2 o Thisis JG. What are you holding in your hand?

3 you just discussed? B A Amellic container in which are normally contained 5 unit

2 A Yes. N dosesin2.5 ml.

73 Q. Are you seying that is a commercially available product? %5 (. Who made this?
9§54 ' 556

1 & ltis with the same strength that the Metaproterenol that 1 A Astra Phar, an industria! manufacturer.

¢ was on that prescription. 1 0. Lefs look gt the next Iine. It says AMC. What does that

3 !fyouopenupdmbox,ﬂw'!.whtxsﬂwvdmmm 3 stand for?

¢ cuntamets ¢ A Thatis the initials for the pharmacist curently working

§ & 2.5CCs. The unit dose comes in 2.5 CCs only. 5 at the time at Miami Pharmacy, Ana Maria Cures.

£ 0. Canyou open it up and take a look? § Q. Let'skoak at another exhibit right now.

> A Yes. 1 Let's look & 1G. Do you recognize this label.

3§ Thoseare 2.5 CCs containers? & A Irecopniz it from opr pharmacy.

$ A Yes. 3 Q. Isthis a manufactured product?

16 0. Look at the next item, Govemment's Exhibit 12, 1B x Yes. |

1 Let me ask you first, do you recognize Government's 11 ¢ Isthis box you exzmined compounded or 2 manufactured

: Exhibit 127 1 produst? :

13 A Yes. This was dooe in Miami Pharmacy while  was working | {13 ». This is the box of aur compownded product

i there. 14 ¢ This is 3 compounded product.

15 2. Who made this product? 1S 3. Thelabel that you were showing corresponded or belongs 1o

16 &, The sotution was dong by me. 116 sn industial product fom Astrs, from the same indusirial

17 0. 1f you would open up that box, What is that that you are 17 mannfactirer that comes in abox similer to this.

18 tholding? 18 . Whatis the total quantity of Isoetharine that is in this

1 hrsthtml!dcse.hvmls.ﬁmmunsmﬂusm 15 compounded box?

% S milliliters of Metaproterenot 0.4 percent. 2 A 1donY remember exaclly. [ think it is 100. The

21 0. Thatis the same pharmaceutical? 71 compounded? It depends,

22 & The same strength bot this is industrial. Thisis 2 ¢ Letmeband it o you,

i3 compounded product made by us vnder different sonditions. 23 3 Letmeseeit

i
I8

¢ You said you made this product, how do Yo know that?
4. [ 'was the only person that made this solution in Miami

Total aumber of vials is 60.
. What is the total quantity of the isoetharine in that box?
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& It should be 240 mi. 60 bottles times 4 ml, it should be
40 mi.

¢. What is the quantity on the bottom of the label?

& 480 ml. It should be the total quantity the patient should
receive.

g Yuuhavcjmtsaxdﬂusboxmlycmmmszw

3 Thatisit.

¢. Why is there such a discrepancy?

4. Normally it should be given two baxes. In this casz, cases

o like this, the patient shout? receive hwo boxes instead of one,

because if you allow me to explain, as the instruction said,
four times a day the patient should receive. 120 vials for the

3 whole month and each of these boxes can ouly contain 60 a5 2

masximurs quantity of product. [n this case the patient should
need to receive two boxes of 60 vials cach.

0. Did the patient receive two boxes?

». 1 amnot sure because 1 was not the person who deals with
the delivery and the marketing of this.

0. Now let's go back if you would to when you were working &
La Moderna. You have sxid there came 3 time you staried
working with prescriptions, entering them in the computer. Did
you do amythinp else?

) Yes.

0. What did vou do?

A. Many times independent of the time [ have ~ without any

[
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458
right side of the pharmacy, # is in the diagram, the right
side, there was some kind of stands there and they put the
boxes. These boxes came nocrnally in cardboard cases and they
put these cases and these stands and any time we need some
medication that is not osi the counter or gre wot in the
c2binets, we o o this sres, o this warehouse, § dop't know
what name is given o i, and we pick up the boxes we aeed.
¢. When you were labeling boxes, who would print out the
labels?.- -
A Mmﬂymmwmwﬂdmmﬂst
As soon 8 you enter it in ti# computer, the printer is giving
you immediately the pristout of the label.
0. When you 5aid Carlito, who are you referring 107
A. Carlos Amador.
0. We looked at the labels earfier with the quantity, do you
recall that?
A. I couldnt follow you.
0. We discussed the boxes of Isoetharine with the quantities,
Do you recall af Lz Moderna ever printing out fabels Jike that?
A Yes
0. What do you recall?
4. 1print fabels for bundreds of clients along several
months. Normally we tse these labels to put on the boxes.
0. Did you sticker two boxes or one box?
& !ld@pendswhamdnammdwhatwasmmpm)
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additional occupaion, 1 helped Carlos Amador to stick the
labels, to pet the labels on the boxes.

0. On what kind of boxes?

A. Boxes like that. The one like that | did.

¢. Are you talking about the prescription labels?

b. Yes. 1am talking about to affix on the box, cach box, 8
particular {abel,

¢. Where at La Modema would you do that?

A. May | stand?

Q. Please.

A. Here in the area under storage, there was a large counter
and several cabinets and normally we put the labels on the

3 boxes here using this counter.

MR. OGROSKY: tle is referring to Govemment's Exhibit
26.
BY MR. OGROSKY:
¢. Inthe area you indicwied, i that near the restroom?
4. Yes, the restroom is on the ather side. The courer was
here, on the right side.
0. How would the boxes of medication get o that room?
A. Noomally the delivery picked up these baxes in South Beach
Pharmacy and bring with him to La Moderna.
. Where would he put them?
k. Some time they put this under the counter, and sometimes
they put the boxes in like & warehouse. There is a side, the

T OO0l N 47 e ded A e
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that was ordering these boxes. Sometimes for several companies
we fifled-completely the order and we give the 1tal quastity
for each customer and sometimes for other companies we gave
only one box. :
0. Inthose cases where you gave only one box, who toid youto
do that?
A Letme see how | say this.

The person whio told me how to do what 10 do was Carlos
Amador. Afier several monthis 1 knew by myself for exampie that
this company picks-up-onty one bax, not two.

Initially the person who instructed me 1o do anything
concerning these aerosol solution product,
0. Did you deal personally with the durable medical equipment
companies?
3. No. Let me not absolutely deny it. Occasionally companies
come with an emerpency, [ need 2 couple of boxes for a patient,
it is an emergency, and | deal with this and give them the
boxes from my hand. Other occasions ! deal with this company,
they come to me and say | want this for this month.
€. Mmemmmmmtﬁm&mMmm?
A No, sir.
0. Did you ever give an invoice to 2 DME company?
». No,str,
0. Did you ever discuss payment for the pharmaceuticals?
& No, sir.
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AC ) Hasﬁxegovunnuugivenywmykindoﬁmmmity? 15 fabeling, were you requived to Stay in those work areas?

it 2 No,sir 16 a Yes,

70 Dadtbmcmneamyouicﬁl.amdem" 17 g Why?

18 A 1coukdn't follow, | don't hear very well, 18 & Becausewas there.

19 0. Did there come a time you left La Moderua Pharmacy? 1% g Let's move now to when you went to South Beach. What was
20 & Idon't getthe ides. | am sorry. 20 your job at South Beach?

21 2. When did you stop working st La Modema? 21 & Tomake the solutions exacdy the same | was doing at La
? & LaModema? 22 Moderna and to belp Janeide in printing refills, I didn? deal
% Yes 73 with new prescriptions at South Beach, 1 dealt with refills and
M 3. Probably, as Ftold you, Avgust, September, 1995. M4 togive ber a band sometime early it the moming on [sbeling
55 3. Where did you po? % the boxes.

p.12
96 363
1 {. Who did that, discuss payment? 1. THE COURT: Sustained,
7 & The nonmal procedure is this. Once we finish with the ! BY MR OGROSKY:
3 labeling of the boxes, Carlos Amador takes ali the labels, the 3 0. When you went to work at Ls Modema, you said you were
¢ one that were used and the ones that were not used and they ¢ migmdwﬂwmmduw?
5 made 3 printout from the computer to know exactly the name of S A
¢ the client, etc, etc., and he deals with it. Normully be £ 9 meoumqmredws&ymtham”
T takes this printout to the arca outside the pharmacy for 1 & Yes.
8 billing, 1 don't know exactly how they do it. LIS meoualiowadmwdkﬁwyﬂmxghommcphmnuy
§ 0. 1 will change topics with you for a second. 3 1 Normally we should not do it
10 Have you been indicted in this case? 10 ¢ Why?
1! 3 No,sir. \ Ioa Becausehedm'twutyoumbefoolmgmd
12 . Hasthe povenment made any promises to you about whether 1 {12 0. Who?
13 vou would be? 13 & M Bugos.
24 A Notassuch. 14 Q. When youbecame involved in the prescriptions and the

1
&
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% You said he boxed up all of the compounding -
A, Everything that was in the compounding room. The belance,
the glassware, the raw materials, the monitors; everything, afl
the equipment, all the glasses, mmhmgmat { usually noed
for making aerusols.
0. Did he ask you to go to South Beach Pharmacy?
3. Hedidntask. He ordered me to go to South Beach.
3. How was your working relationship with Mr. Burpos?
k. [think he was & very demanding employer.
¢. What do you mean by that? Describe to the jury whiat it was
like working at La Moderns for Mr. Burgos?
A At that Gime | just came from Cuba. I was not happy in the
way he deals with me -

MR. BIERMAN: Objection, relevance. Character

i testimony.

867} 364
1 » 1 was moved to South Beach Pharmacy. 1 Q. What was Janeide's job?
2 (. Whomaoved you? ? b She was the person that deals with afl related to aerosols
3 A Mr Burgos, Marco Burgos. 3 inSouth Beach. She was the person that deals with the
{ ¢ How did that occur? 4 companics.
¢ A Very briefly, my wife has to come to the United States and 5 (. What companies? -
¢ welmvesemddaysforoursdm When I retuened ! found § & The DME companies. He was the person that did the {axes,
1 all my compounding stuff put in cases. Mr. Burgos tokd me now 1 organized the wask, tabeled the boxes.
¢ you are geing to be working in South Beach. So ] pickup all t g Sheorhe? A
% this swff in oy own ¢ar and | moved # to South Beach Pharmacy $ . Shewas the person that would normally do al) these things
19 and started to work there, 1 md&epemmmdlcdﬂmde!waywthel)bﬁ When it
i 11 comes o the pharmacy to pick up the boxes and the cases, he

12

-
py

- 1. They are afl outside the prescription department.

was the person that gave this person the cases or the boxes. !
MR. OGROSKY: At this time | would put up Govemment's

Exhibit 27 which has been admitted into evidence,
THE COURT: Okay.

BY MR. OGROSKY:

0. Do you recognize these pictures?

. They are all South Besch Phamacy, sress.

0. Areas?

A

¢

. This is the arcs where they have the refrigerator.
. These are-arcss in South Beach Pharmoey. Were these in the

prescription. department?

. We will po ong picture ot a time. Start with the middle
picture, What is in the middle pictire?
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. & The middle picturs is 4 photo of the punp nommally used to 1 the prescription department, a that time there were two }
: ﬁilthesmallmkwehmseenbefm. i pharmacists working. :
3 ¢. Can you point to the pump? 3R Onﬁ:daysywwmhdatsmwdlﬂmmacy how many
g ﬁ The pump is here, This is the device that delivers the t  pharmacists were there?
5 guantity of solution. This is normally connected with an air 3 A Usually one. \
¢ compressor that is required to work. Ttwreisapmhingpmnp 6 (. How many pharmacist technicians were theve?
T bere, the purnp that pushes the liquidto the dispenser. 1 & Atlesst four. \
$ 0. What are those two items in the middle, the botles? 8 In the front there were two pharmacy technicians and
¢ & | dor't know if this is the sohution that s going to be 3 they are working in the prescripiion depariment. | was the
25 filled. Thereis a label but ! cannot read exactly what it 10 third and Janeide Poxtela sbould be the next.
1 says. , 11 ¢. Who supesvised your work-in the back area? i
1 Maybe the solution to be transfesred to the seall 12 a. Nobody, Nobody asked me ever what | was doing, nothing.
13 vials or perhaps # might be sodium chioride or water for 13 Nobody asked me nothing. Nobody asked me snything.
4 cleaniug the machine. 14 0. Youweren't a registered phasmacist t this time, were you?
1% ¢. When you compounded materials, did you ever store them in 1% A No.
16 thees types of things? : 16 0. Did you everteach anyone else bow to compouad?
17 A Mormafly 100 percent we used the same plastic botties or 17 A Yes
18 4000 mi bottles to keep the aerosols. B o Who?
9 0. Afer you finished making the medication, you would store 1 a Involuntarily, !mxghllmsdcl‘m:lahowmdoms i
@ itinthose botties? : % solution. :
A Yes ( Q. Why did you do that? {
2 2. What was in the second picture? 2% A Because when | was moved to South Beach Phagmacy and1
23 A. Nomoally we keep the solution once they are mixed. There 13, always thought that was the reason, Jancide wants to know how
2% are several 4,600 ml bottles there. % 1o o the sotuion; 5o she wrote totally clear information |
3 ¢ Canyou tell from looking at that picture if thase ere 3% about how to make all.of this sclution, i

866 . ’ 58
1 pharmaceuticals? 1 Q. Did anyone ask you to writc out instructions about how to |
2 A Oneofthem says Iso. It may be Isocthanine, Maybe. 7 dothese? '
3 Q. Goto the thind picture, sit. What is depicied in that 1 No, nobody asked me to write this instruction. She asked :
4 third picture? t mehow 1o do that; but this was an informal conversation. It
S & Thisis part of the area where [ normally would make the 5 was not an order ar not 8 request.
5 solugions for acvosols. § ¢. Why did you leave South Beach Phammacy?
1 (. What equipment would you use in this third area to make the 7 & After several.weeks there, one Friday I received 8 check
¢ aerosol medications? § for my salary that was cut by [ think $100. The next moming |
3 3. Essentially the balance and 2 magnetic stirrer. fris s 3 went io La Moderna and had a conversation and then sn srpument
13 device to mix the solutions without the introduction of any 10 with Marco Burgos, what was the situation that roade this cut in
1l glass, Itis a magnetic bar connected to another magnetic bar 1l mysalary. Afier this very nasty argument, he fired me. He
12 and you can mix or stir all the solution without your hand 12 said not fo seturn to the pharmacy.
i effort 13 0. Did he accuse you of any wrongdoing?
1 Q. This item stirs the produet? WA Do, never.
15 2. Yes, mixes the product. 15 0. Where did you find employment afier that?
i ¢ WhowasmephammstatSauchachPhamacywhmyou 16 . With Cardos Amador in Miami Pharmacy.
1 were there? 17 . How long did it take you to find a job?
1% . There were scveral. Normally it was Peter. I never # 4 Threcdays.
1% remember his last name. 1t is an ltalian last name. 1never 19 Q. 1will ask you if you could to step down and look &t what

> N e B S B
G+ A tad R b

remember his last name. There was a pharmacist aamed Blanca.
She ondy works for w Little time. The pharmnacist in charge

2 there was this Peter.

0. Was there more than one pharmacist on duty?
4. Normally there is one phasmacist on duty, Suzanne Burgos

is a pharmacist and when she comes 1o the pharmacy and goes to

hasbemmkedasﬁowmnem‘swmposneﬁxhihﬂ

Do you recognize Government's composite Exhibit 1?
3. These are boxes filled in Miami Pharmacy supposedly with
acrosol solutions.
0. Who made these medications?
A, If these are sojutions, K was made by me,
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0. You have looked af these boxes. Are thest aerosol MR SWARTZ: That is the lady in Court with me and the
solutions? pmmdmgu&nmkumm
A. ] don't know exactly what the bottles contam. MR. OGROSKY: Will the record refiect the witness has
\ identified the wimessY

¢ Would vou like to look?
b, Aficrthat time? 1 think it is pot necessary. It contains
solid material. 1 should be the acrosols made by me.
¢. Was there anyone else that made seroso! medicaions at the
pharmacy?
A No.
¢ Twill show you what has beets marked Government's Exhibit
23C. Do you recognize this picture?
3. Yes.
0. How do you recopnize #t?
A Bccmofthehbdsm!d'mmmacymdmeaddnmai
{abel on the side of the box.
0. Do you recognize the handwriting?
A Tt is my handwriting, sir.

o, What was your job ot Mismi Discount Pharmacy?
l To make the saltstions and to waich that the filing of the
bottle was the most sccuraie possible and o labet some of the
boxes and eventually for a particular situation, (o enter 3
couple of Isbels, some labels that were destrayed but was
suppased to deal with the production and the filling of this
sohution.
0. Who was your boss there?

.d WY N A kad DD e

THE WITNESS: {so identify.

THE COURT: 1t will so reflect.
BY MR. OGROSKY: -
¢. Can you identify Janeide Portela?
». She is-wearing glasses besides Suzanne Burgos. 1t is seven
years without giasses but it should be Jancide Portela.

MR OGROSKY: May the record reflect Mr. Gomez has
identified Janeide Portels”

THE COURT: It will so reflect

MR. OGROSKY: No further questions.

THE COURT: Mr. Rodriguez?

MR. RODRIGUEZ: No questions. Mr. Adelstein?

MR. ADELSTEIN: No questions.

THE COURT: Mr. Houlihan™

MR. HOULIHAN: No questions.

THE COURT: Mr. Bierman?

" MR. BIERMAN: Mr. Swartz will examine.
CROSS EXAMINATION

BY MR SWARTZ:
0. Mr. Gomez, you mentioned in your direct examination about,
a0d | canniot pronounce ~ | knew § wouldn't be able 1o

G T Y e b DO b
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. Cardos Amadot.
(. How long did you work at Migmi Discount Pharmacy?
4. About two years.
0. Eadier we discuysed this labeling discrepancy; do you
recall that?
A Yes.
9. What was your experience with that at Miami Discount

9

. The same situstion. Normally there were companies that
picked up the tots} quantity, the rea! quantity they required
and there were many companies that receive only a partial, [
talked with Carlos Amador about this and afier 2 time he began
1o deliver the complete quanity.
0. When did you study for your phannacist license?
2. The first test was taken ins December of 1996,

MR. OGROSKY: if1 could have 1 moment?

THE COURT: Yes.
BY MR. OGROSKY: ...
Q. You have identified 2 man by the name of Marco Burgas, do
you se¢ him there?

y MR. BIERMAN: We so stipulate this is Marco Burgos.

& Yes

THE COURT: The record will so recond that.
BY MR. OGROSKY:
0. You have also mentiooed a Suzanne Burgos.
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pronounce it, bicarbanate -
. Sodium bicarbonate.
2. You sez how well Ldd in chemistry.

You said 3 change was made in the formulation?
A Yes.
¢. That change was suggested to you by Suzamae Burgos herself?
A Ttwas in the paper 1 reccived from Janeide Portela. 1
followed this procedure and | asked Suzanne about this change
and she said -~ she answered we made the change. It was
something like this, it was easier.

. But you had no problem with the change?

. No, there was ne problem with the change.

. In fact you believed it was actoally 3 good change?
. Yes, itwas g change.

. Why is that?

. T give you a brief explamation. When you use the sodium
hydrox:de. you need to use diluted, sooled, solution because
when you add it to the Acetylcysteine, you destroy part of the
Acetyleysteine.

When you use the sodium bicarbonate, this problem s
svoided. You nced to be careful with a solution of sodium
bicarbonate, ﬁwmxsalotoffom,but&ommefmﬂpoml
of view it is better always 1o use sodium bicarbonate rather
than sodium hydroxide.

0. You had no problem with that?

il > o =l =g
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4. Yes. Iordered the reagesits afier | began 1o make the
solution, Twas authorized to call PCCA and request oll the

pot e
[T g

m Y
1 & Noproblem with it 1 medications. ‘
7 Q. Are you fanailiar with the Professional Compounding Company {] 2 ¢. Iam going toask you to look at for purpases of
1 of America? 3 identification Defendant Suzanne Burgos Exhibit 2. Just take 2
4 % Yes. 4 look a this, don't say what they ase, just tell me if you
3§ Whatis PCCA? S recognize it?
¢ 5. hisacompany in Houston, Texas, that is dealing with § A& Yes, Irecognize this.
1 evervthing relating to the compoundifig. Once you are 7 ¢ Canyou flip through, I think there are eight or nine
¢ associated, the pharmacy is associated with this company, they t  there, tel) me if that is alf of them?
% send you or they sell you all stock 1o make the acrosol. They § & Yes. ~ ¢
1§ give you written instructions, they can givé you personal 10 ¢ What would you call them? )
11 instruction and they can even give the associate some kind of 11 A Original procedures from PCCA. ;
1z direct instructions in Houston for the production of every kind 12 . They came to you from PCCA? ;
13 of aerosals. I3 a Byfax
14 0. When you were there, did you buy your chemicals - 14 Q. Do you recognize your kandwriting on any one of them?
18 & From PCCA, normally. 15 a. Yes, on one of them.
16 5. If there were any questions about filling a formulation -- 1 ¢ Justone? )
I & Twould call them and they are very kindly give me good 11 2. Thelastone, Some.instructions.
18 advice. 18 MR. SWARTZ! | wifl mark that as 2A for purposes of
19 0. That was in existence, PCCA, the relationship with PCCA and | |13  identification. If you could just hold that one.
20 LaModerna was in exisience when you started these? ¢ BYMR SWARTZ:
2% A Yes. il 0 Youactunlly worked with those papers in formulating or
22 Q. In fact, the equipment that you described in the 22 filling these prescriptions?
21 photograph, [ don't know the number, 29, maybe or 26, it is not 21 A Yes,
24 up there; but do you remember the compounding equipment? H Can | finish angwering your question? .
35 & The compounding equipment normally was there in the 25 ¢. 1don’ have 8 question pending. :
9 3
1 pharmacy, most of them, fram PCCA. If you are talking about 1 A Canl clarify your lgst words?
2 the compounding equipment, sbout the pump, itis not from PCCA. ] 2 ¢. Sure. ;
3 ¢ The compounding equipment? 3 & Inormally follow this instroction with some modifications. !
# & The glassware, the reagents, the stirrer, the balance, { 1didn't follow this instruction exactly as they were written. :
5 normally it was there in the pharmacy. 5 ¢. The modifications thal you made were those that you felt~
% 0. FromPCCA? 5 & To simplify the procedures. '
1 L Letme clanfy it. Mmywmpomdmgmbstanmmc T . When you worked st La Modem, the supervising — mmagmg
¢ balance, the glassware, the magnetic stimer were in the §  pharmacist was not Suzanne Burgos, was it?
3 pharmacy when | went there o work. 4§ ». Whenlbegan, | remerber Suzamme. After several months
i 2. ltwas there alresdy? 10 there were other pharmacists. One Jady named Alex or

Alexandre. Inever knew the last name. Afier that there was
Mary. 1 think the iast name is Gabriel or something tike this.

13 reagent | needed for this acrosol preparation. 13 Jtwas not a very common Jasi name, There were several
14 Q. And that was something you were able %o order if you 14 * pharmacisis st La Moderria,

15 thought you needed it? 15 g, When you were talking abowt filling the peeseriptions, and
16 & Yes. 16 Ibelieve it is 90 we are referring to, which &s you said did
1 0. Did you ever look a formudations from PCCA?- 17 not have the dosage; is that comect?

WA Ifllook? - 1§ & Yes. Thestrengh

15 5. While you worked there at La Moderna 1% 0 %wﬂdm,‘hanﬁmmmmlmmp«mmsmh
23 ». ) ordered several formulations from PCCA. 2 time they ust the medication?

2l ¢ Those formulatians, could you describe what they are? 3 A Leouldn't follow you.

2 A | requestzd formutations for different creams. 22 ¢. The strength, is that the same as the dosage?

U ¢ Let meback up. 1am talking sbout acrosol medication. 23, & No. Yeés, you are right. The strenth is cosrect in the

24 Did you ever look at formulations? 2t case of Metaproterenol. It is incorrect in the case of

3 b Yes, | requested onginal procedures for the acrosol 35 Acetylcysteine but in both cases the quantity is missing.
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1 ¢ Yousaid you woutd look at a separate piece of paper. If 1 Q. Peter Camili?

7 it dide't have it on the prescription, you could look at a 7 A, He never worked atLa Moderna. 1t was Mary and Alexandre.

1 separate piece of paper? 3 Q. They were the managing pharmacisis?

4 & Tocomplete the information. ¢ & They were the managing pharmacists. This Egyptian lady was

¢ 2 lsthat comect? ¢ the only one who really wants 1o know what | was doing. She

¢ A Thatisright. ¢ spent two day's working with me in the compounding room making

7 0. That is how you handled these prescriptions? + herself the aerosol and watching. 1t is the only person who

¢ 5 Yes § really verified something.

35 0. Soyou were able to fill them? § Q. fthere was a question on a prescription, it was her job

15 t. [ wasable 1o enter the information into the computer 30 wmﬂtbedocmr the managing pharmacist?

1 using -~ in cases like this, using the two papers, information 1t A, Yes, but nobody calls.

22 from the two sources. 12 0. Mtwasber jobtodoit?

1 ¢, Going back to Suzanne Burgos. You got to know ber as a B A Yes

1 pharmacist? 34 0. ] wanted to ask you abont the disprans.

Bk Yes 15 You know the expression, "in the box"?

% 2. Did youtalk to ber in English? 16 A Ne

17 & InEnglish. 17 Q. The area where the'medication is kept, prescription

1t Q. She wass't able to converse with you in Spanish? 18 medication. That is in an area that is secured or sealed

¥ N 19 awsy - not sealed, but't is supposed to be separate from the

2 0. You formed an opinion as to her, shall we say, competency, 3 public?

P! asapharmacistasfmsuvaseeingthcpmperwayof 4 bk Yes

7' handling - 22 ¢ The compounding room in that photograph, that is adjacent

Y lcangmymzmyuwuonaboutSummemgewal i) mwhaemcprsmptmmemwas"

# ¢ Letme ask you specifically. Did you find hertobe a U kb Ve

25 pharmacist who wasted to make sure the pharmaceutical rules 2 Q. [seein the photograph -
978 30

1 were followed comectly? 1 THE COURT: What exhibit are we talking 2bout?

2 & My answer is, yes, in things that concerned the F MR. SWARTZ: Idon't know the ntmber. [t is the

3} prescription department. | remember to ask to the person 3 .

¢ working at the pharmacy, doa't ever sell amedication withoix 2 4 THE COURT: Identifv it, please,

5 prescription. He asked to ms and to Carlos Amadox, don't ever 5 MR. SWARTZ: 26.

& keep & box without expiration date or a lot number. Concerning § BYMR.SWARTZ:

7 this kind of situation, [ have the best opinion about her. | 7 Q. Can you set.it from where vou are sitting?

8 think she-was 2 nice but demanding person. 8 A lamfine.

3 {. Did she ever permit medication to be dispensed without 9 g it is easier to-gebup, you can walk closer. 1 want you

> prescription? ‘ 10 o point io whst Jooks like an open doorway. Right here, do

11 3 Never. She was a very demanding person. She made sure 11 you see what ] am reférving 1o as a doorway. [sthata

1z everybody abeyed the rules, T am talking about evervihing but 12 doorway? ’

13 the aerosols, becanse concerning the aerosols, the interaction 13 & That is the entrance close lo the prescription departroeat

4 with me was practically zero, onlv occasional, enly fo put the 1 andtbemmpomdmgmm “There is nota wall. Thisisa

'S banes with the lol number, expiration date and aot o Jeave 8 15 counter. The person who wans 0 enter into the prescription

16 box without the real information even out of the cabinets; but 1t department or the compounding room teeds to go to this part of

17 there was no imteraction, oo control in my opinion. 1t is what 17 the counter and go actoss the hall. Once this person armives

1t Isee, Whatlsawin the production of acrosol. Caslos Amador 18 to the end of the hall, steps up to the prescription department

19 and myself were working without any controf in that situation. 19 or can continue walking to the compounding room.

20 0. That person controlling you in that situation would bave 26 . Thereis only one eatrance to get to that area?

22 been the managing phanmacist; is that right? 71 A Yes. There ts like an dastic stretching enclosure.

& A [tshould be. 22 ¢ You found that in-the compounding ares of South Beach,

3 Q. Suzannc Burgos wasn't the managing pharmacist; is that 23 South Point, that the compoanding conditions were not bad?

% correct? 25 5. Theywere pot.

3% A Atithat time there was, as ] toid you 35 0. Inother words, they were good?
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1 2. Theywere good. \ 1 & No. I'hear about her when I was working at La Modema.
2 (. They had been inspected by an inspector by the name of — 2 . What did you hear about het?
3 a Gluck. 3 2. That she was fired -
$ Q. Mr. Gluek? $ MR. OGROSKY: Objection.
5 5 Yes 5 THE COURT: Sustained.
§ 4. From the State of Florida? § MR. SWARTZ: No more questions.
T ok Yes - ? THE COURT: Mr. Bierman?
§ 3. And he visited the premises while you were there, st jeast ¢ CROSS EXAMINATION
¢ onee? § BY MR. BIERMAN:
1 2 Yes. 10 0. Good afternoon.
11 9. And he did a full ingpection? 11 A Letme tumn off my phone that furned or accidentally. s
12 4 Yes. it Q. Mr. Gomez, | am Don Bierman and { represent Marco Burgos |
13 Q. Ifthere was any problems, he would have told you about it? 13 and { want to ask you a few questions.
14 & No i & Allrght, sir.
15 0. Hedida't tell you of amy problems? 15 0. When you were hired at La Modema, you had recently arrived
i¢ k. No problems. We talked 8 lot and there were no problems €. 6 inthe United States; comeet? -
7 0. The photograph of the compounding room we look 3t carlier, 1 5 Yes
13 was there more to the compounding room than we see in those 18 0. Youcame from Cuba?
It photos? 13 4 Yes.
20 2. Youare talking about La Moderna? 2 0. And your last job in Coba you were a professor of
&1 Q. The photo we jooked at, I think it was South Point or South 21 biochemistry/pharmacist? :
% Beah? 2 A 1 was a professor of pharmaceuticsl chemistry in Cuba., i
23 3 No,LaModema. This one? 2 Q. Youwere very well qualified to do compounding; isthat |
2 THE COURT: identify the exhibit. % comect? : ?
% BY MR, SWARTZ: 15 & Iwesand ] am a very good chemist. l
982 - 984 ‘
1 ¢. Exhibit 27, those photographs. Was there more to the t ¢ Chemists understand mtting ingredients together because !
¢ compounding room than was in those photopraphs? ¢ when ] was a kid if you put the wrong ones together they would
& Tcant follow the initiaf part. 3 explode; 5o that is pant of a chemist's job to put ingredients |
4 ¢ Twill withdraw the question. That is okay. { together; correct? :
5 1 betieve you mentioned at South Beach or South Point ¢ & Comect. i
¢ therc were four technicians but only one phanmacist; is that § (. Andyou were highly qualified for that job? i
T what you said? 1 . Inever have done that job. '
¢ b 1saidnonmally we were four technicians working i the i (. Butyoutsughtit?
¢ pharmacy. Eventually when Suzanne was not there, there was § & ButTknow howtodo it. {had never done it before.
10 only one pharmacist. 16 p. Whea you left Cuba, vour last job was at the University of
11 ¢ Normally was there caly one phanmacist there? 11 Havana?
2 M Yes. 12 A Yes
¥ ¢. And how many technicians? 13 Q. Are vou & tenured professar?
16 A Atleast two in the front working in the prescription ¥ oa ﬁympmfa&or
% depariment and Janeide and myself in the compounding room. 5 g. Youhad the full eredentials necessary o teach at the
18 . Who were the other two? 16 University of Miami?
13 4. There were three persons and onc of them was named Cookie. | |17 A, Yes, sir, I was titular professor, the Dean of the
't Ancther one is named Martha, [-never remember the name of this | |18 pharmaceutical chemistry. .
1% porsan, 13 Q. You were head of the departmen”?
2 0. Were they technicians? 2 a Headof the section.
i 4. ] suppose 5o, they were working with medications, 71 ¢ And Mr, Burgos asked you shout that?
i There was a third person, a man. | never remember the 2t b, Wetalk about 4 fot of things. | can't remember if we

o

name of this person; but I suppose they were working at least
two at a time.
0. Did you ever meet Odalis Regil?

fa!ked about this. Protably we talked about something like
0 Dtd you 2nd he spesk mSpamsh"
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k. Wespoke in Spanish. My Enplish at that time was nol very
good.
0. And you pride yourself, do you net, sir, in your honesty
and your ability?
A Canyou repeatﬁtat” I couldn't follow the idea.
¢ Dwill try again.

Are you proud of the fact ffiat you are a professional?
Yes.
. That you were an educator?
Yes.
. That you try and do things right?
Yes.
That when you take a job you work at it?
Yes.
. And in fact when you were running the compounding lab at La
Modcma you did it right?
B Ves.
2. »und what you compounded was what filled the formula, with
some modifications?
A, Okay. There are solutions and solutions can be done in

l’.J?DP?'A’_l!’d‘),

- very different and very different efficient ways.

0. You made an end product that you were as a-professiond],
satisfied with?
4. Yes, that is correct.
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9. You as 2 professional would never permit it, the use of 2
machinc with fungi?
A. Correct. .
0. And Marco Burgos never said to you don't worry if this
place is filthy, and filied with green fungus?
A, Of course not.

¢. 1fhe had, you wouldn's have listened fo that, you wouldn't
have kept wosking?
A Isuppose, yes.
0. Am | supposing right?
A Yes, of course. | would never allow to do anything that
can be nauseous for any person.
9. Inhis direct examination, the Assistant U.S, Atiomey
asked you about some prescription which is Exhubit 90, I think,

‘Exhibit 90, and Exhibit 90 had nothing (o do with South Beach

or La Modetma Pharmacy?

& That is correet, it is for Miami Pharmacy.

c. MiamiPhannacﬂswhcmyou worked for two vears?

A Yes sin

0. When youwmke&thae for two years, you worked there with
Carlos Amador?

! b Yes

¢. You have identified several people you talked about and one
of them was Carlos Amador?
3. Heis not heee.

2. How many times did you find green pook in the lines?
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2. Green?
¢ Green gook, | don't know how else 1o explain, fungus?
4. Inever found - you are talking about the sotutions or you
are Lakking about the compounding?
¢. In the tubes that put the solution into the vials?
4. 1 don't have many opportunities to check these vials.
because the vials were sold afier probably several days after |
made it.
0. [don't think you understand my question,

When you took from the large container into the little
vials, it went through some machinery; comrect?
4. Okay,
7 That machinery had tubes; corvect?
b Okay.
+. And vou would see that?
& 1dont deal with this. There was another person who
filled the borties. [ made the solutions, but [ was not
involved in the filling of the bottles, so I never — 1o answer
your question, | never saw mold in any one of the boitles and |
never had the opportunity 10-fill a prescription, to fi] the
botlles using the pump because it was not my responsibility,
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¢ Hexsnotsxtnngmc:casadcfendnmmswsc, is he,
sir?
i Yes.
¢ Yes, heis not?
b Heisnother.
Q. And you are aware, are you not, that Carles Amadar plead
gilty to defrauding the United States?
&. Tknow he pled guilty.
0. Among the things he did were illegal acts at Miami
Pharmacy?
A Lepdl?
¢ Hiegal, unlawful?
b Yes
. And you worked lhere"
Yes,
. But you didn't know he was doing anything ficgal?
1 koew it.
And you contined -
. Himew he wnsdonxgwrwgﬁmgmdmlkedtohmalot
ofumes, but I was not the owner, ] was an employee and | was
trying to do my job asibest aspcsib}ctoﬁﬂthcso!unon

aa‘_ch-o;r-n

22 and1didn" do, never. 20 with the coerect volume, o try to put 2 label here on these
21 ¢ When you moved to South Beach? 23 boxes to avoid tampering. Anyﬂnng 1 could do to satisfy my
¢4 2. That was my responsibility. That was very possible and [ #  action. The business was not in my hands.

15 never saw g fungus %5 Twill go back 1o the prescription for 2 moment.
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As you entered the courtroom, sir, you noticed those
muhi-colored boxes over there; didn't you?
3. Multi-colored boxes?
¢ They are sitting on the first bench.
3. ldidn'tseeit
¢. Did the Assistant U.S. Attomey or many of the agents that
worked with vou. did they ever ask ydu to go over there and
Jook at the actual prescriptions from L2 Modema and South
Reach?
1. Letme tell you — two questions. First of af, [ don't
know what it is in those boxes. Second, I checked with them
only several prescriptions that she showed me, but only several
of them.
¢. Theydidn't ask ou to g0 and look through thase boxes and
find anytbmg similar o number 90?7
k. No.sir.
Q. [f 1 hand you these prescriptions ~

MR. OGROSKY: May | see them, please.

THE COURT: Show them to Mt. Ogrosky.

(ireerruption.)
THE COURT: While he is looking sf that, we will take
abreak.
Do not discuss this case amongst yourselves or anyone
else. Have no contact whatsoever with anyooe associated with
the trial. Do not read or fisten to anything touching on this
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— ot
—

o
o

bom e goad
R Y

L B N B
RAFTODREIT s

3z
THE COURT: What is it you want 1o do with these
o

MR. BIERMAN: 1 want to show him these and ask him i
these are typical of what he received. They won't go in. they
are for demonstrative purposes only and 1o be identificd by
this witness,

MR. OGROSKY: He canit show these o the jury in this
case and he is asking him to comment on prescriptions that
aren't in evidence in our case,

THE COURT: The witness can identify these
prescriptions. He would not be able to show them o the jury.

MR. BIERMAN:; I wasnt planning on it. [ didn® think
the demoastrative exhibit should have been shown, either.

THE COURT: They said they will tie it up,

MR, BIERMAN: T will tie mine up.

MR, OGROSKY: We don't want this witness to testify 10
something uerelated 1o this case. Our prescription was for
First Option. ’

THE COURT: He is entitled to show prescriptions that
the pharmacy filled if he knows about them. He hasn't
indicated he has knowledge of the pharmacy's prescriptions that
were filled. He oaly worked in the compounding room; but if he
can identify these as:prescriptions he recognizes from La
Moderna, ask him that. { will not aflow them to be shown to
the jury now. Youw;llhzvemwtf«ymwmmodum

-3 Y M L

- -

p
matter in any way. Be back in the juwyroom in fiteen minutes.
£ anvbody shouidlrymta!ktayouahomth:sme. instruct
them to immediately stop and be in contact with my siaff
conceming it

(Jury leaves room.)

MR, OGROSKY: We ebject 10 these particular documents.
They didn't have any tie to the conspiracy. Thess are
prescriptiens for different patients, it looks like a mumber of
different doctors. I don't know what Mr. Biceman wants 1o do
with these, but { don't think he should be introducing
documents in our case. They are not marked and there is ao e
1o this clinic. He could puli a prescription out and sav this
is 2 good prescription as opposed to this one and | doa't know
what that has to do with this case. This witness testificd to
these prescriptions like the ones be saw at La Moderna

THE COURT: Are these aeroso} prescriptions”

MR. BIERMAN: Yes, of course. The point being that
these were available and to put that on and sugpest from his
memory, which he says [ don't have specific memory anyway,
there wert some like this; these have been available. The
government spent & my reciprocal discovery, their agent spent
two 4o three days going over my prescriptions. They could have
copied them because that is what Rule #6 provides, They are
here, they are available and I objected at the time to that
exhibil —

Wl o N B LS R eer

aa——
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thes; but he can show them to the wimess and ask him if he can
identify them.

MR. BIERMAN: That is all [ intended to do.
MR, SHOMT Why is it the govemment can show
demonstrative exhibits during their direct examination and we

can't offer exhibits to counter that? Are we going to have to

call the witesses back”

THE COURT: Youmay have to.

1 have ruled with this case with twelve defendants and
in the administration: of justice in this case, that the
government is going 10 introduce their case and their exhibits
and in the defense case you will introduce your witnesses and
your exhibits.

You can lay the predicate and seek to introduce them
at that time, but ! wd? not allow the introduction of exhibits
for twelve different defendants during the poverment's case.
We will have an onderly presentation of the case. The
government has the burden, they go firss, then the defendants
proceed and during the defense case vou will be able to
introduce your exhibits.

MR, SHOHAT: 1 understand, Your Honor, and the reason
for it; but the only thing ] am suggesting, Judge, it can be
very unfair to the defense. The government gets to do these
demonstrative examinations —

THE COURT My, Shohat, [ al {owed the government o
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* introduce that particular exhibit as a demonstrative exhibil 1 A Yes. i
i subject to the proffer that was provided by the governiment they i Q. A pharmacy can have an opening in the counter so the
3 are poing o tie #t up and | found it to be 2 sufficient 3 employees can walk back and forth?

¢ proffer. 4 A Yes. \ i

5 MR SHOHAT: | am not complaining about it. 5 0. Butif Joe Public walks inko the general retail drugstore ;

: THE COURT: Then don’t complain about it. 1 have ¢ audmtwalhngbackﬂm,hm%etﬁdms&op" :

7 ruled and this is bow we are going toproceed. | allowed the 7 A Yes, comect.

8 government to go forward because | found there was @ factual § c Because you are not aliowed back there, quite simply?

i basis for their proffer. 3 3 Cormct. :
1 MR. SHOHAT: Itis poing to extend the trial 10 ¢. That is no problem that you have ever encountered, is 1, i
1 enormously. 11 with the public coming back into the pharmacy when you were
N THE COURT: We will have to deal with that, 17 working at Ls Modema?

13 Mr. Shoha. 15 A Feouldn't follow you, the idea, sir. ,
H We are in recess for ten minutes. 1¢ Q. When you were working &l La Moderna, did you ever encounter *
i {Thereupon a recess was taken, after which the 15 members of the public coming back into the compounding area?

:6  following proceedings were had.) 16 2. No, never.

i {Open court. Jury nof present) * ¢ Intothe pharmacy?

18 THE COURT: United States of Amenica versus Idania C. | 133 2. Ne.

19 Arias, et al., Case Number 00-683. 13 0. Into the storage area?

Al Would counse! stale theis appearances. 13 A The storage area — what do you call the storage area, et

2 (AN parties present.) 21 me see exacily 1o be sure whai ] am answering you.

2 THE COURT: Mr. Pelletier, Richard is going toneed 2 2 ¢ Where the restroom is, you didn't have members of the

!5 monitor 5o he i sble to see what you are showing. 13 public coming in there?
i MR. PELLETIER: { will take care of it. H & Notusually.-
bi Can we take care of another matter? % ¢ This is Exhibit 26.
94 99%

1 THE COURT: How much longer on cross? 1 The storage area around the area of the restroom?

? MR. BIERMAN: Ten or fifteen minutes. "2 . Ifaperson needed to go to the restroom, they needed to go

3 MR. TARLOW!: | would fike to go 2head of Mr. Lazarus, 3 through the storage area.

4 No more than t2a minutes. 4 q. Other than an smergency, the public was not coming into

: THE COURT: We will take it up before the next 5 this area? -

¢ witness, Mr, Pelletier, if we get 1o it § & Notpormally.

i Bring the jury in, please. 7 Q. This is the area thet has the restroom and undemeath it

E {Sury present.) , 3 the word storage?

9 THE COURT: You are still under oath, sir. $ 13 Correct.

10 Thereupon ~ 10 . Before the break, Mr. Gomez, we wete looking at what has
L ; il now been marked as Defendant Burgos Exhibit 4 for

12 CARLOS GOMEZ. 1 identification, a composite group of prescriptions. Don't say
23 called as 2 witoess herein, having been previously duly swom, 13 anything zbout them. § just want you o look it them for the

A was examined and testified further as follows: 4 moment

o THE COURT: You may proceed. Mr. Bierman, 18 {Interrupdion.)

8 BY MR, BIERMAN: (Continuing.} 16 BY MR. BIERMAN:

17 ¢. Now that we have had a break, it is a good time 16 ask you 1i Q. Were these the type of prescriptions you would put into the
18 about the bathroom at La Moderna. I it 2 public bathroom? 18 computer when you worked at [.a Moderna?

15 A No, itis for the employees. 9 A Thetype.

2 Q. 1gatherthere may have been some occasion if somebody was {128 0 Were these dunng;hehme period you work at La Modema?
2 desperate, some client was desperate — 3 A 1995, This was not the time. This was nod the time. This
22 . Maybe it happened. 1 do not discard this option. 20 one has po date. Several correspond to the fime ) was working,
3 Q. It was not common? 20 several were after that. One of them without a lime and one of
2 A ltisnotcommon. It was for employees. W themis a copy. Okay.

25 Q. And it was the control of La Modema? 2 At Jexst al] of these were sent or received at La
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1 Modema or when | was working at La Modema. 1 & Yes sk

7 3. Dcan't ask you about them now because they are not in 2 Q. Andyou included in your background that you had been 2

3 evidence but we may retumn to them later, 3 techand you did compounding?

$ MR. BIERMAN: [ would offer them. Your Honor. 4 . Excuse me. When ! answered my boards?

3 THE COURT: ! have already ruled. 5 . Yes

5 MR. BIERMAN: | understand. § & Idon't need to give information about this. { only need

7 BY MR. BIERMAN: 7 to give them the results of the test, not information about ~

§ . Now that you biave passed the pharmacy board and you are & §  they only asked me to know if'T had some kind of problem with

9 licensed pharmacist. If a customer walks into a store where 5 the law with any place ] work or something like this.

i: you are working, let's sav as an example 1 come into your store 10 0. Youhad no problem in your mind you had been working in
1l and I have a prescription for 30 days worth of Zocar 40 it compounding, corect?

12 milligrams, and I have also a prescription for 3¢ days worth of 12 A 1think I will need the assistance. Sometimes } can't

3 Hyzar 12.37 3 follow you.
4 Hya? U - THE COURT: Lets assist him. You will have to answer
15 ¢. Hyzar, blood pressure medicine, heart medicine. 15 in Spanish. Answer tofally in Spanish. She will interpret for
16 3 1257 € you
I 2 Yes. 21 BY THE WITNESS:
it A, Continue, 18 A Noproblem.
15 G thope itisokay. I take it every day. 18 BY MR, BIERMAN:
% And [ say 1o you, and now it i5 not me, | am sure, but % ¢ When you were askid about manufactured available, and |
21 when | say to you these two prescriptions together, how much 21 don'trememnber which one of these medicines it was, medicines
20 would this be, Mr. Gomez, and you [ook at them and tell me 2 in 2.5 milligrams and did you filled & 5 milligram prescriplion
3 according to Walgreen's List or Eckerd's list that the Zocar is 1 with compounded medicine s opposed to manufactured medicine?
¥4 $120 for 2 month's worth and the Hyzar is $90 and that comes to 2t 3. The answer is, no. Mmu Fharmacy filled a prescription
15 210 and [ say to vou | can only afford now $110. Can you fill 35 erronsously.

3% 1560

1 one half of that prescription at my request. 1 THE COURT: Sir, vou will have 1o answer totally in

? oA Yes I Spanish. You can go back-and forth. Jt is much too

3 ¢, Youdon' have tocall a docsoc or do anything else? 3 complicated. '

i & No, s t BY THE WITNESS:

i ¢ And you would find nothmg wrong with that? $ & Miasmi phanmacy prepared and filled thal prescription

i A Ne,sir. ¢ eroncousty. -

T 9. Other than medicine costs too much? 7 BY MR.BIERMAN:

¢ & Of course. § 0. The patients that received aerosols were frequently

$ Q. The first time you began compounding the aerosols wasm 3 elderly; is that correct?
10 January of 19957 16 & Idonet have the exact information, but I must suppose
i & The first time T begin compounding was in August and it was 11 they are the penple who-nceded it the most.
1 in the first month of 1995, January. 12 o It would not be unuspal, would i, that 2 doctor rather
230, January as in the first month? 13 than have an elderly patient, most of whom apparently - strike
i & Yes, 1995, -t that. - an elderly patient have onc ampule rather than two to
15 Q. And you began doing some of the ordering? i3 break and put into a machine would rather have 2.5 rather than
16 & Yes. 16 5 millifiter sizes; woulda' he?
11 . Incidentally, there is nothing wrong with compounding? 11 & Yes, the doctor may desire that. But the usual thing,

Ie 2. No. Itis aliowed by the legisiation to make compounded 1§ since compounding can be done throughout the eatire range of
1% products. 19 values, of logical values that the doctor might need, it makes
20 9. ltis a proper finction? % o sense that the doctor shouid arder double the amount of
A A Yes. 71 vials or half of the necessary sirength in order to resolve a
2 % Youdidit for four years, almost? i1 problem. That has no sease whatsoever.
2t A A pharmacist 3 0. Butyou have to follcw the doctor’s erders whether it made
4 (. When youapplied for vour pharmacy license, you included . nosense or not?
& your background? % A You ate Jooking at my answer as a pharmacist today.




PR R S

Feb 17 05

12:12p p22
1001 1002
. 0. The pharmacy would bave had w follow the doctor’s order : 0. When you worked &t La Moderna, you did not fill the little '
2 when you work ot Miami Pharmacy? 1 vials; correet? .
3 4. Aslong as the order ~ well, when | work st Mismi 3 A AsfarasTcould sec. st La Modema as long as } was :
¢ Pharmacy, | was not a pharmacist. | cannot answer what another 4+ there, the vials were not being filled up. }
5 pharmacist would have doue of that time. 5 o There? !
; i can answer what | would do at this time if f found 6k AtLaModems. !
1 myself - | should try to contact the défctor and salve the 7 ¢ Butthey would returnthe next day, the boxes would return E
8 pmblmbugsflhadmymomcommgmegoodmdor §  filled the next day? '
9 the appropriateness of serving out this medicine o the 9 A Yes, from South Beach.
13 patient; | would not fill the prescription because in the last 10 Q. When you were at La Moderna, did Carlos Amador ever give
1. instance the pharmacist is responsible for whatever should A ymushasapaymmtforanylhmgothenhmalmafm
12 happen with that medicine. 12 ever lent hitn money?
13 ¢ Are you done? 13 a. Carlos Amador never gave me anything that was not payment
YMoh Yes 1 of mysalary.
21 Q. Butthere would be nothing dangerous in using a compounded 15 Q. Youworked for salary 2 1 tech in charge of the ‘
12§ milliliters if the prescription said 5 milliliters; is that 't compounding: correct? :
11 correct? 17 &, Exactly, with the same salary | had started with at La !
18 . There will be no problem in doing so if the prescription 18 Modema. | strted earning 310 an bour, and when the pharmacy
(9 says S milliliters, 19 spplied for bankruptoy, | was making $12 22 bour.
¥ Q. When vou were transferred to South Beach, you were unhappy 20 ¢. Yougotthet pay for doing » good job; right?
3. sbont that; correct? 2 » Of cowrse,
22 A Dneeded to drive my old wehicle a longer distance for & 22 ¢ Carlos Burgos — Marco Burgos wanted you to be in your
22 longer time, but my working relationship with Janeide Portela 7 workstation?
2 was good. Qutside that, there was no other problem. 24 A Yes, In geperal he did not like for cmployees o be
25 Q. Asaresult of your move to South Beach, you were oo longer 25 outside their workstations unnecessarily,
002 1004
1 working with Carlito, as you called him, or Carlos Amador, your 1 Q. Andin your workstation you didn't make deliveries 10 DMEs
¢ friend? 2 unless they came in for an emergency; is that correct?
3 A [ must make it clear, Carlos Amador is not my friend or was 3 . Imake po deliveries of any kind. | could serve out an
t my friend. He was my boss. He was my eoployer and if | + order. And by serving oot | understand, print out the labels,
5 remember correctly, at the time | went o was sent aver to 5 stick them on to the boxes, and give them either o Carlos
¢ South Beach, Carlos Amador was in the process of purchasing 2 %  Amador, which was pracically the most common thing, or,
1 pharmacy, or else he had already left La Moderna or be lefi the T occasionslly, if'it was an emergency,  would take these fabels
8 - following day, & tothe office so they would make out the labels.
9 . Were you helping him in the evenings 1o open his new 8 1 never had any kind of economic fiaocial
12 pharmacy? 1 rdnmfpwuhmycuslmr 1 do not think it would bave
1 & No,sir 11 been aflowed,
1z Q. Within three days of your argument with of Marco Burgos, 7 Q. Youbadajob and you did your job; right, and [ was not
-3 you immediately went to work for Carlos Amador? 13 suggesting you were 3 delivery person?
14 A Thatis comect. 1 A Butitis good to clarify the idea,
15 ¢ Asapharmacist tech. [t was never vour job to call the 15 ¢ Of course.
16 physician to clarify a prescription? i One fast qm:«x -When you got to working at Carlos
17 A& No,sir. 17 Amador’s, you noticed that he kad the Rolodex from La Moderna
18 1 you should speak slower, | can understand you in 18 andﬁxmemometsasu%odmmﬁmbewokwntbhxm?
19 English. Occasionally, I don't understand what you are saying 19 h. Atsome point I did have the opportunity to sec the
0 and | do wish to answer your question appropriately. 2 Rolodex, you are right.
il ¢ ldoappreciate that. 2 0. And hetook it, no douly, without permission from La
n You also had nothing to do, and J am only addressing % Moderna?
23 the time you worked at La Moderna and South Beach. You had 23 A cannot answer that properly.
24 nothing to do with the bitling; comrect? u MR. BIERMAN: Thank you.
25 4. Nothing at all, % THE COURT: Mr. Tariow?
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: CROSS EXAMINATION 1 exact, achieve volumes of 3, 4 or § millifiters. Net 2.5.
¢ BY MR.TARLOW: ! Q. Si, ﬂllaskedywmwasﬂywmstbxhw”
1 ¢ Professor Gomez, good aficrnoon. My name is Devid Tartow 3 & Ves, it was my responsibility.
3 andlrepmentMagnusOgbum,ﬂwgwﬂmtlmuamdmg 4 0. Andyoualso told this jury that you would also put Jabels
5 could you describe him? 5 on the vials to indicate the correct volume; right”
¢ » Aha 6 A No,sir. Asfaras)can remember, none of those Jabels
7 2. You have never seen bim before? - 7 indicated the volume. That is the reatest problem with
5 5 Never. ' § compounded solutions. If you Jooked at any of these volumes.
3 2. Andyou have never seen me before? 3 youwill see it says, for example, it could say Acetylcysteine
16 & No 10 10 percent strength, but it will not give you the volume in any
10 g What] just want to do is take a couple of minutes and ask i ot
12 you some questions about somethmy that you just answered to 2 . Letmegetto the point. The atforney asked you, you
13 Mr. Bietman. 13 . didn't realize that Carlos Amador was doing anything illega!
A Okav. 14 and your answer was, 6f course { did?
5 Q. You began your employment with Mixmi Pharmacy in September [ 125 A Yes.
16 of 1995; would that be corect? %0 Theuyonmdméywamlmadmmwyzhayw
17 & Ucwber, 1995, 17 were just an employee, that you were trving to do your job &
18 Q. Aud you left, stopped working at Miami Pharmacy in November | 116 best as possible to fill the solution with the comrect volume
1 of 1997, wouldthatbemct" 19 torytoput 2 label here on this with the correct volume and
% & Correct. 2 totryand put a label om the boxes to avoid tampering?
A e Whatyoutodthxsmuihatwmmmmkmgat 21 A. | dort remember having mentioned the-volume because that
? Miami Pharmacy, you basically had two responsibilities? 2 isimpossible, and that is correet, | did know that Carlas
11 a, Exsctly, 23 Amador was doing shady business but I was oot i any way
2t (. The first responsibitity was to compound certain serosol i related o Carlos Amador's shady business from the commercial
25 medications? 35 point of view.
1006 - 1008

. & Comect. Right 1 1 knew, for example, soenetimes be was delivering one
i ¢ One of those compounded medications would be Acetyioysteine || 2 box of medication instead of the two, and at some point | did
3 IOpcn:em" 3tk bim ] could not allow that, becsuse i the future [ meant
£ b Yo, sin t 1o become s pharmacist, and that was not acceptable to me and
L AnoﬁzcronewasAlbmmlsqumipermr" 5 stanting at thar time, alf the boxes begen to be delivered in
¢ & No. Albuterol is prepared 2t 0.083 peroent or if the § the proper manner.
! doctor so requests 0.05 percent. Albuterol at § percent is an 3 When the inspectors came to the phammacy they found no
§ industrial-medication. Highly concentrated. 1t can not be 2 patients that had not been fully served.
¢ ysed directly in serosols without dilution. 9 ¢ Wewill get to that.
10 0. Didyou cormpound Albutero] suifate in 0.83 m Miami 16 Because, sir, yous will recall that in March of 1997,
11 Pharmacy? 11 the inspectors came to Miami Pharmacy; correct?
12 A [remember having prepared 1t at 0.83 percent and .5 12 A Possibly.
13 percent, Not any other strength. 11 0. Youkoow that?
14 Q. The second resporsibitity that you told this jury was to 16 & [don't know the datg. | know that inspectors were there
15 make sure that the individual vials were being filled up 1% speaking with Carlos Amador.
16 properly, the proper amount would go in the little vial? 16 0. Youknow the inspectors took some of the boxes of the
17 A Letme answer you properly. That is a responsibility that i1 acrosols that you compounded; is that correct?
18 ] assigned to myself, because with the equipment to do the 18 & Tamat this moment finding out.
15 filling, as had been shown here, which essentially is the same - 13 Q. You were aware that the authorities tested the
23 type that was used in Miami Pharmacy, it is very difficult to % Acetykysteine that had been compounded, that it wasnt a1 10
21 achieve delivery of a.precise volume, specially if von are 31 percent, f was subpolent; comvect?
Z  changing from one volume to another. With the permission of 22 A henrd of that, yes,
&3 Carlos Amador, [ would ask for the purchase of 2 certain device 33 0. Youare not part of any conspiracy mvdvmgMadxcare'?
% that would reduce the force, the pressure in the pump and that u h Of course not.
b3 %

0. The povernment ham't charged yoe crimigally with any
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1 wrongdoing? 1 THE COURT: Sustained.
? & Appacently. 7 BY MR. TARLOW:
3 ¢. How is it that the things thal you were making were not 3 ¢. -Did you have an agreement with anybody (o cheat Medicaid”?
4 what they were sold &s if you weren't a part of any conspiracy? 4 A Notatall ‘
§ & My answer is, that you don't know much about chemistry: 5 Q. So, the.only explanation, if | understand you correctly,
§ Because Acetyloysteine is a compound that decomposes extremely § | ¢ was based upon the shelf ife of the drugs that were compoundcd
1 easily and [ don't know how long the Tnspectors took. [ told T by yourself and how they were kept und stored by agents of the
8 them [ didn't know how long the inspectors had taken. | don't {4 govemment, and by the time they were tested, naturalty would
% know where they left those vials; but it is very easy for 3 have decompased; is (hat corect?
‘i Acetylcysteine to decompose very easily. The other compounds, | {1 3. [am poing lo answer,
i1 the other substances are much less easy 1o decompose, for 1 On every occasion, the solutions and compounds were
. instance, the Metaproterenol, Albuteral, they don't decompose 1 prepared the way they were supposed & be based on my
3 quite as easily. 12 knowledge. Jcan't.give you another explanation to the fact
W ). Sothese 15 or 16 folks arc crystal clear, when you wese W tha the Acetylcysteine was Jess than 10 percent. There is 1o
1§ compounding aerosol medications, for example, Acetylcysteine at | {15 other explanation | can give you other than natural
16 IommtwhmnwmmwnMMuat 10 percent? 16 decomposiion.
17 A Hwsas prepared at 10 percent. [ did compound them to the 17 Mammmmm&nmzl@gm
i eonccntratmn that was required. 16 one 1o what 1 attributed naturally is to the period of time
19 ¢, So, allegations that the Acetyleysteine that you compounded 19 that it was stored. | don't know when the analysis was done.
% were misbranded by putting a labe! indicating that it was not 10 MR. TARLOW: Thank vou very much.
2 atits proper strength would also be false? bl THE COURT: M. Lazarus.
22 . [ don'tunderstand your idea. [ understand your words but 2 MR. LAZARUS: Noquestions.
23 not your idea. 3 THE COURT: Anybody efse?
4 0. Itis normy idea, the prosecutor’s idea. Specifically, 24 Mr. Ogrosky.
% when they came and they inspected, they made accusations that 25 THE WITNESS: ] think we can go back 1o English.
100 I€.
1 the drugs, Acetyloysteine 10 percent was misbranded or ! THE COURT: You want to go back to English?
! mislabeled becanse the product wasn't acrually Acstyleysteine 2 THE WITNESS: Yes.
3 a0 percent. That is nof true; is it? 3 REDIRECT EXAMINATION
{ MR. OGROSKY: Objection. Who is “they"? { BYMR.OGROSKY:
5 THE COURT: Identify "they." § ¢ Who was the first person who gave you the recipe or
6 BY MR. TARLOW: § formulary for Acctylcysieine?
1 4. When | say "they,” [ am talking abowt officers of the 1 A Ms. Janeide Portelz,
8 Bureau of Pharmacy Services that are responsibile for 3 Q. Where were You working when you received it7
9 implementing and enforcing the Florida Drug and Cosmetic Actas || 9 4. AtlaModema.
10 " promulgated not only by Florida law, but by United States Code, 1} 0. Who was the first pharmacist that you discussed this recipe
1 You are clear as to that; right” 11 for Acetylcysteine with?
2 ke Yes. 12 a. The only person | discussed it with was Ms. Suzanne Burgos.
232 So. the explanation that you have for when these guys came 13 ¢. Was this recipé or fosmulary for Acetyleysteine, is this
4 and were making accusations that your product wasn't what vou | {14 what was used to make this product at Miami Discount Pharmacy?
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* Jose Pepe Arias and other people to not compound drugs to what

 conclusion.

said it was, there are only two reasonable responses --
THE COURT: Is this a question or an argument?
MR, TARLOW: 1 will make my question.

BY MR. TARLOW .

0. Number onc. are you.s conspirator that got together with

they were supposed to be?
b May | answer?
Q. Absolutely.
MR. OGROSKY: Objection. 1t calling for a legal

A Yes. Letme tel] you something. Nof exactly. 1made
fitde modifications 1o 21| these procedures to save time; bt
essentially it is the same procedure, 1t is not exactly the

same but it is the wire idea

¢. The written formutary that vou recetved from Janeide
Portela. it had changes toit?

A Yes.

¢. Who made those changes?

3. Actording to what Suzsnne Burgos told me, it was them. |
understand by them, Suzanne Burgos beeause she was the only on
that knew it at La-Moderns.

der:gl gD 41 aeg
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1 5. How did you test the Acetylcysieine to know it was 10 1 prescriptions have you'seen that call for Acetylcysteine?
i pereent? 2 & One. o
3k Thereis noway. You weigh the amoun: of drugsand you mix | | 3 MR. BIERMAN: -Objection. relevancy.
¢ it with the exact volume of the tiquid and there should be 70 ‘ THE COURT: ‘Overruled.
5 problem. The problems are United Stales Pharmacopeia which 5 BY THE WITNESS:
¢ means they follow a particular quahty You can weigh this £ A Oneortwo.
T product confidentially. 7 BY MR. OGROSKY:
¢ ¢ Did voumake it the same way at La Moderna as you did at 3 0. Those prescriptions that called for Acetylcysteine, did
9 Miami Pharmacy? 9 they cal for it to be compounded?
16 . The same way approximately. 19 & No, i is8 notmal prescription froen 2 doctor
i1 Q. What was different? 11 Aocetvicysteine 10 percent end that is it, We cannol compound
12 A From the original procedure i received? 17 it because it is an industrial product. Even if they decide
3 ¢ Yes? 13 some time to doit, it is not allowed by the law. You cannol
14 A The sodium bicarbonate, because they have a procedure that 1 compound Aectylws!eme 10 percent at least in the volume ~
13 required to add sodium bicarbonste stage by stage, pass by 15 .. When you started wocking at La Modema, did you in fact
16 pass, and it is 2 slow process. You can calculate exactly what 16 compound Acetylcysteine?
17 is the quantity you need and calculste the amount you need to T A Yes.
18 add in excess to obtain an increasing pH. That is the acidity 18 Q. When Mr. Btcrmanwasup here he asked you whether you took
15 of the media to obtain a particular balance. 19 pride in your compounding: do you remember that question?
20 Q. This process you are describing, how would you test the pH? 2t A Excuseme? '
3l A There is a paper, 2 pH paper that can be used to verify the 21 0. When Mr. Biermani was questioning you, be asked if you took
22 pllis exactly the one you want. 22 pride in your compounding and he pointed to the compounding
22 ¢. Did you use this pH paper at La Modemna and Miarni Discount | |23 room?
4 Pharmacy? 2. A lremember.
% A Yes,sir. 5 0. You have testified that you and Carlos Amador iabeled the
104 1616
L ¢ Twill switch topics. You were asked a number of questions 1 products with 480 miltiliters when in fact they contained cnly
¢ about your work 21 Walgreen's. As 2 pharmacist 8t Walgreen's, i 240 milliliters ~
3 how much acrosal do you compaund? 3 MR. BIERMAN: Objection, he did not. [t misstaies
: MR. SWARTZ: Objection. 4 what he testified to, \
5 THE COURT: Ground? £ THE COURT:' Overniled.
€ MR. SWARTZ: Beyond the scope of cross. ¢ BYMR. OGROSKY:
? THE COURT: Overruled. T Q. You did that in the storage room. My question to you is,
8 BY THE WITNESS: ¢ doyou take pride in what you id in that storage room?
§ & Never, We do mot compound seresols at Walgreen's. § & Let me answer several things.
it BY MR. OGROSKY: 10 You were talking in general conceming a solution not
. ¢ How many prescriptions a Walgreen's have you seen that =1 aboul anyone of these in particular?
% called for compounded aecosol medications? i2 0. Let me withdraw the question and re-ssk it.
3 MR_BIERMAN: Objection, relevancy and competency to - } [i3 2. All right.
4 this case. i THE COURT: Mr. Ogrosky, we will stop here for the day
3 THE COURT: Overruled. 1% unless you tell me youonly have another five minutes.
16 h. Perhaps [ can answer you. | have seen a couple of 1 MR. OGROSKY: | oy have another five mimates.
I prescriptions for Acttylcysteine, 30 ml bottles that normally 1 THE COURT: Then go ahead.
16 is used or are used for aeresol. [ have seen two prescriptions 1 BY MR OGROSKY:
1% for Acetylcysteine in the last two or three vears. 135 ¢ Mr, Gomez, when Mr. Bierman asked you the question, he
it BYMR. OGROSKY. 20 asked if you were an honest person and took pride in the work
i1 ¢ Let me make sure.this is clear. In your work as 3 21 you were doing in the compounding room and you answered him
22 pharmacist at Walgreen's, how many total prescriptions have you 22 that you did.
23 seen that called for compounded aerosol? 1A Yes
M & Notone. 1 Q. Do you take pride in what you did  this room, in the
% ¢ Inyour work s a pharmacist at Walgreen's, how many total 25 storage room?
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not necessary. Al of this compounding product existed several
years ago as industrial product.
MR. OGROSKY: No further questions.

g T
1 A No.sir. | tried 1o answer concersing my chemical work. | 1 THE COURT: You may step down. sir.
7 know that we were working there, | know | was doing something 2 { Witness excused )
! wyong. [wasaware of that and | was not proud of that. 3 THE COURT: Wewill end at this time. 1t is within
{ . Whatwas your financial stake in La Moderna Pharmacy” {  the five mimues,
3 A What was my safary? 5 Do not discuss this case amongst yourseives or anyone
§ 3. What was your financial stake in this operation to compound i else. Have no contact whatsoever with anyoae associated with
i medications? How much did you make per box? 7 the trial, Do not read or listen to anything touching on this
3 . [ wasnot paid per box. 1 received & salary. $10 an hour §  matter in any way. If anybody should ry ta talk to you about
9 from the very beginning. 5  this case. instruct them lo immédaately stop and be in contar!
10 ¢ Whatabouta Miami Discount Pharmacy, how much did vou 1) with my staff concerning it
1t make per box at Miami Discount Pharmacy? 1 Give your notebooks (o Lary and be back in the
12 & WNo,sir, nothing. 1received a salary in South Beach and 12 juryroom tomosrow moeming st 8:45. Have a nice aftemoon and
13 LaModema and with Miami Pharmacy. [ even didn't receive a 17 evening. 1will see vou jomormow.
14 bonus. Never, in nocase, | (Jury leaves room,)
15 (. M. Swatz asked vou about this organization PCCA, the " THE COURT: What is your issue, Mr. Pelletier?
15 professional compounding. whatever it is, and he spent some # MR. PELLETIER: With respect to o8r next witness,
17 time about ordering products and compounding, 17 Mr. Asmador, 1 did not disclosethe fact he had several arrests.
i Why was it necessary to compound thess medications at 18 1o convictions, for marijuana end one ] believe was 2 cocaine
‘3 LaModema? 15 possession charge. Two were cocaine. He has not received any
1 & Becanse it was a business. ftis cheaper to make a % convictions. ‘
i1 compound solution and sell this medication than bay an %N 1 don't know what the Cowt's pleasure is in that
20 industrial product from an authorized supplier, it is much more 2 regard. | have made sufficient copies of his arvest history
3 expensive, so the profit vou are going 10 obtain with 2 brand 5 for the defense attorneys. My problem with burning it over is
24 ismuch fess than the one you will be obiaining with 2t that penerally when I do they 2o away and stari cross sxamining
25 compounding. That is the reasos for the compounding, it is 25 him on these arrests which is not permissible as | understand
2208 , ) 102
! only grofit 1 the Federal Rules of Evidence. That is why | haven't turned it
l MR. BIERMAN: Objection. It is outside the cross. 2 over. 1 don't know what the Court's pleasure is in that
1 THE COURT: Overruled. 3 regard. { am happy to do i and will do 0. 1 just 0 ot
¢ BYMR.OGROSKY: ¢ want to invite comments about these arrests in the examination
Y ¢, Based on your experience as 2 pharmacist at Walgreen's, was 5 of him /
¢ it necessary to compound all of these acrosol medications? £ MR. RODRIGUEZ: First of al}, Your Henor, | filed &
T & 1think there are enough industial products on the 7 motion this moming and § think Mr, Pelletier's response i as
¢ market— ) 8§ aresult of that, | am greatly concerncd sbout some of the
§ MR. BIERMAN: 1 object on time frame. Thereisa 9 witnesses the goverament is presenting and the lack of Brady
i different time frame. 16 information we reccived
- THE COURT: Sustained. ¥ Let me focus i on wisat be just told us. 1t isnot
12 BY MR. OGROSKY: 22 for the government to marshall what favarable evidence we can
3 0. Mr. Gomez, when you worked at La Moderna Pharmacy from 23 introduce at trist. 1tis obvious from what he has told me the
W August of 1994 through approximately September of 1995, younow | |1¢ government has been well aware of this individual's prior
15 are alicensed pharmacist in the State of Florida, Based on 15 arrest record. That is required under Brady for the povernment
1¢  yous experience when you Jook back on it. was it necessary to 16 todisclose to us. Whether we.can inpeach him with that or
17 compound these aerosol medications? 17 whether we can use it is something for the Court fo decide, but
1§ 2 No. | think there is enough product on the market. 18 for Mr. Pelietier 1o sit on this is an obviows Brady violation.
18 MR. SWARTZ: Objection. 1 I would like to discuss with the Court some of the
2 THE COURT: Overruled. 20 other prospective witnesses and some of the witnesses that have
il BY THE WITNESS: 21 already gone on | feelthe government hadn't properly addressed
A. There are a lot of them on the market. Too many. It is 22 Brady, Kyles and Bagjey.

THE COURT: Actually, i will be signing an order for
referral to Judpe TurnofT. | will have Judge Tursioff set a
hearing for that in the aftemoon so you can ali work that out




