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This statement is submitted by the Air Courier Conference of America (ACCA), in response to the Federal Register notice in which the Food and Drug Administration (FDA) requests comments on its proposed rulemaking for detention of food intended for human or animal consumption (docket number 02N-0275).  ACCA is the trade association representing the express delivery services industry; its members include large firms with global delivery networks, such as Airborne Express, DHL Worldwide Express, Federal Express, TNT U.S.A. Inc. and United Parcel Service, as well as smaller businesses with strong regional delivery networks, such as International Bonded Couriers, Midnite Express and World Distribution Services.  Together, our members employ approximately 510,000 American workers.  Worldwide, ACCA members have operations in over 200 countries; move more than 20 million packages each day; employ more than 800,000 people; operate 1,200 aircraft; and earn revenues in excess of $50 billion annually.


ACCA appreciates the opportunity to comment on FDA’s proposed recordkeeping requirements.  However, we believe that our written comments can at best only highlight some of the issues and implications raised by FDA’s proposal, and that the best way to address these subjects is through a working group that brings together members of the trading community with officials from the FDA and the Bureau of Customs and Border Protection (BCBP).  The following outlines the principal issues of concern to ACCA members.
FDA is proposing to amend Title 21 of the Code of Federal Regulations (CFR) by establishing a new subpart to part 1 (21 CFR Part 1) consisting of subpart K entitled Administrative Detention of Food for Human or Animal Consumption.  In this proposed rule, the FDA describes the procedures for how the FDA will detain an article of food and the process to appeal a detention order.

Regarding the place of actual detention of food articles by the FDA: in the current environment, FDA only detains food articles at the Customs port where the consumption entry is filed, not the first port of arrival. In the current process, detentions are made after the declaration is filed to FDA at the port where the customs consumption entry is filed and the OASIS declaration is made. This should continue to be the process, and the final regulations should make this point very clear. 

Proposed Section 1.380(a) requires that detained articles of food be held in the location and under the conditions specified by FDA in the detention order. Also, the FDA may order the transportation of the articles to a secure location under certain conditions.  If FDA orders the movement of a food article to a secure location prior to a consumption entry being filed at the port of entry, the shipment would have to be moved in-bond, creating additional work and expense to the carrier and consumer.  The FDA should publish for public comment the conditions that would warrant detained food articles to be transported before finalizing it rules.  It is critical that the trade understand what the conditions are to ensure our ability to comply with such conditions. 

Finally, with respect to detained shipments, ACCA believes FDA should work with the Bureau of Customs and Border Protection to immediately control these goods, and to program ACS/ABI to not issue Customs release for any such shipment.  

In conclusion, ACCA would like to reiterate its belief that the best way to address these issues is through a working group.  If that is not possible, ACCA would like to schedule a meeting at FDA’s earliest convenience to further discuss this matter.  To do so, please contact Sue Presti, Executive Director, at 703-998-7121, spresti@erols.com, or 6309 Beachway Drive, Falls Church, Virginia 22044.

