


April 4,'2000 

Craig A. Gillen, Esq. 
Gillen Cromwell W ither & Brantley LLC 
One Securities Centre, Suite 1050 
3494,Piednent Road, NE 
RtlantB, GA 30305 

Nick Littlefield, Esq. 
Foley, Hoag & Elior, 
I Poslc. Office Square 
Boston, W 02109 - 

Re: United States v. Thomas M. Rodgers, Jr.. 

Dear Messrs Gillen and Littlefield: 

This letter sets forth the Agreement between the United States 
Attorney for the District of Massachusetrs ("the U.S.. Attorney") 
and your client, Thomas M. Rodgers, Jr. i"Defe&dant"), in the 
above-captioned case. The Agreement is as fol.lows: - -* 

. 1. Chanse of Flea 

At the earliest practicable dar;e, Defendant shall waive 
indictment and plead guilty to all connrs of a thlree' count 
information in substantially the form'attached, charging him with 
violating the federal Food Drug & Cosmetic Act by: (a) owning and 
operating an. unregistered facility for the manufacture of drUg5, 
in violation of Title 21, united States Code, sections 33X[p) and 
33313) II); (b) shipping an unapproved new drug in interstare ( 
commerce, in violazion of Title 21, United States Co&z, sections 
331(d) and 333(a)(l); 
interstate commerce, 

and shipping an adulterated drug in 
in violation of Title 21, United States 

Code, SecciOnS 331(a) and 333(a1(11. 

Defendanr expressly and unequivocallf a&nl.ts that he in fact 
committed the crimes charged in the Information, and is ir. fact 
guilty of those offenses. 



2. Penalt1e.s 

Defendant feces the following maximum penzlizies on each 
count: ir? the information: 

, ( 

1 year imprisonment; 
$100,000 fine (Class A Misdemeanor); 
1 year supervised release: 
$25 special asse8smen~c. 

3.. Sent‘encino Guidefineg 

The parties agree to jaincly take the position that the 
faLlowing provision of the United States Sentencing Guidelines 
appli.es: 

62U2.1 Violacion~,af stat;ut& and Re~nKI+arions 
"._~ Nlolo4ic~al _ . Jleallnq With ;R,, Food, I%xQ, 

Product, Device, Cosm@cic, or Asri.cultural 
Product A+ 

(a) Base Offense Level _. . . . . . . . . _ : . _ . _ G 

The United states will algo rake the position that. the 
following adjustments aled apply: ' 

(b) If the deferrdanc knew pz should have known 
chat a victim of the offense was a vulnerable victim, 
increase by 2 levels - _ _ . _ . . , . . . . I . I _ _ _ . 2 

9381.1 Aqoravatinq Role 

(a1 If the defendant was an organizer or leader 
in any criminal activity orher than described in 
UJ.S-S.C- 5381.1] (a) ok (b), increase by-2 LeveEs . . - - 2 

The U.S. Attorney's agreement thar: the disposition set forth 
below is appropriare in this case is hased, in part, on 
Defendant's prompt acceptance of personal responsibiliry for the 
offense(s) of conviction in this case, 

The U-S. Arrorney specifically may, at hfs sole option, be 
released from his conunitmencs under this Agreensen~~ including, 
but not limited to, his agreement that paragraph 4 constitutes 
the appropriate disposition of this case, if at any time between 
his execution of trhis A~reenrenr: and sentencing, Defendant: 

ia) Fails to admit a complete facrual basis for the __ 
plea; 
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Ib) 

ICI 

(h1 

(i) 

Defendant 

Fails to rkuthfully admFt his canducc in the 
offenses of conv&ction; < 

Falsely denies, or frivolausly contests, relevant 
conduct for which Defendant is accountable under 
U.S.S.G. $3 181-3; 

Falls to provide tru!zhful inf"omation about.hls 
Financial status; 

Gives false or misleading tescimany in any 
proceeding relating to the crimin&l conduct 
charged fn this case and any relevant conduct for 
which Defendant is akcouncable under U.S.'S-G. s 
lB1.3; 

Engages inacts which form a basis for finding 
t-hat Defendanr has abslcructed or impeded tzhe 
administration of justice under U.S.S.G.. § X1.1; 

Intentionally fails to appear in Court or violates 
any condition of release; 

Cowairs a crime: and/or 

Transfers any asset protected under any pruviskon 
of this 'Agreement. 

expressly understands that he may non withdraw his 
plea of guilty, unless the Court rejects this Agreement under 
Fed. Ii., Grim. P- 11(e)(4). 

4. Aqreed DispositFon 

The U.S. Attorney .a& $fendant agree pursuant to Fed. R- 
Grim. P- 11(e) (1) (C) that the followrng is the appropriate 
disposition of this case; 

ta, a period of probation between 1 and 3 years: 

(bl 575.00 mandatory.rjpecial assessment; and 

tc1 a fine of betlueen $1,000 and $10,000. 

The U.S. Attorney and Defendant' are nnawaxe of any person 
entitled to restitution pursuant to Title 16 United States Code 
Section 3663. 
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The U.S. Atrorney and Defendanf zgrree that -chcre is no basis 
for a cieparture frcm clhe sentencing range established by the 
United States Senrencing Guidelines. , 

5. Pavrnent of Mandatory Special pssessment 
. - 

Defendant agrees to pay izhe mandatory special assessment to 
the Clerk of the Court on or before t%e date of sentencing, 
unless Defendant establishes to the satisfaction of the Court 
that Defendant is financially unable to do so.. 

6. Waiver of Riqhts to Ar;tpeal qnci to &ns CallaLeral 
Ghallenae 

Defendant is aware thar he has the right to challenge his 
sentence and guilty piea on direct appeal. Defendant is also 
aware that he may, in some circumstqnces, be zbLe to argue thar. 
his plea should be set as,ide, or his sentence set aside or 
reduced, in a. collateral cha/lenge"lsuch 'as pursuant to a motion 
under 28 U.S.C. §2255). 

In consideration of the eoncessions made by the U.S. 
Attorney in this AgreeDent, Defendant lcno&qly and volunrarily ' 
waives his right to appeal or collaterally chalienge: 

(1) 

(21 

Defendant's guilty plea and any orher aspect of 
Defendant's conviction, bcludmg, but not limited 
to, any rulings on pretrial suppression motions or 
any other pretrial disposixions of motions and 
issues; and 

The adoption by rhe District Court at sentencing 
of any OT the positlions found in paragraph 3 which 
will be advocated by the U.S. littorney with regard 
to offense coqduct, ad3usCments and/or criminaL 
history under rhe U-S. Sentencing Guidelines. 

Defendant's waiver of rights to appeal and to bring 
collateral challenges shalf'noc apply to appeals or challenges 
based on new legal principles in First Circuir or Supreme Coust 
cases decided after the date of this Agreement which are held by 
the-First Circuit or Supreme Court to have retroactive effect. 

This Agreement does nor: affect the rights or obligations Of 
the United States as set fortrh In 18 U.S.C. 53742(b), and rhe 
U-S. Attorney therefore retains his appeal righrs. 
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Defendant is aware that 111 St&&. 2440, 2520 (1997), the so- 
called "Hyde Amendment," autqhoriies courts iri criminal cases to ' 
award td cert:ain prevailing defendants attorneys' f'ees end other 
litigation expenses. In exchange for concessions made by the 
U.S. Attorney in this Agreement, Defendant voluntarily and 
knowingly waives any claim that he might assert under this 
statute. 

6. Coopera.rian .- 

a. Terms of Cooperation 

Defendant agrees to cooperate fully with Law enforcement 
agents and government attorneys. He must provside complere and --. 
truthful information to al.1 'law eqforcement personnel. If his 
testitimy is requested, he tfiust.testiPy truthfM.fy and completely 
before any grand jury, ahd at any hearing and trial. Defendant 
musr answer a11 quesrions put to hih by any 1a.w enforcement 
agents or government attorneys hnd must nor: withhold any 
information- He must not attempt to protecz any person or entity' 
through false information ~1: omission, or to impiicate falsely 
any person or entity. Upon request, he must furnish all 
documents, objects and other evidence.5.n his possession, custody 
or control tha. are relevant to the gouerrunent's inquiries. He 
also agrees to waive anI/ claim of privilege, incl.tiding afitorrney- 
client privilege, with respect: to communications to and from 
counsel In connection with Private Biologicals Corporation and/or 
in connection with cem-e suDe=tatis. prr&z~r to August 16, 
1995 (i.e., the commencement.of the Grand 3ury's investigation of 
this case). 

Defendant understands that he has a right to have counsel 
present when communicating with representatives of the government 
concerning the criminal con&&t with which he has bec~;n charged- 
To facilitate his cooperation, Defendant hereby knowingly and 
voluntarily waives this right with respect to all debriefings by 
law enforcement agents and government attorneys and all 
appearaqces to testify, This waiver may be revoked at any time 
by a specific requesr by Defendant or h,is counsel witzhout 
otherwise af.feccing the terms or enforceability of this 
Agreemenf,. 

DefendantI understands thar the date of Defendant's 
sentencing is within the sole discretion of the Court and that 
this Agreement may require Defendant's co,opesrati.on to continue 
even after Defendant has been sentenced. Defendant's failure to 
continue to cooperate pursuant to the I~errns of this Agreement 
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after sentence is imposed shall constitute a breach of this 
Agreement by Defendznr. 

b. ( Letter Immunitv 'c 

In return for Defendant's full and truthful. cooperation, the 
U.5. Attorney agrees not to'u'se any information provided by 
Defendant pursuant to this Agreement (or any information directly 
or indirectly derived therefrom) against Defendant in any 
criminal case except in a prosecution (3.) for perjury or 
obstruction of 3ustice, or for making a false statement after the 
date of this Agreement; or (2) for Bn act of physical violence 
against the person of another, or conspiracy to commit any such 
act of violence. The U.S- Atrorney resewed the right to 
respond fully and completely to all requests f-or information by 

* the District Court and U-S, Probation Office in this case. All 
such disclosures, however, shall be made sub:ject to the 
pro&ions constraining the use of rh3.s information by rhe 
bistrict Court and U.S. Probatrion$fficc contzained in U.S.S.'G. 
§lBl,O(a) and the commentary thereto,. Notwithstanding the 
provisions of U.S.S,G, s;lBl.f3(b)(S) and the commentary thereto, 
t-he U.S. Attorney agrees to take, the position that at t;he time of 
sentencing information provided by Defendant pursuant to this 
Agreement should not be used either in determ2niz-q where within 
the applicable guideline range to sentence Defendant or in 
determining whether; or to what extent, a departure from the 
Sentencing Guidelines -is warranted. 

If the U-S. Attorney determines that Defendant has breached 
this Agreement by making any false, incompLete of misleading 
statement, or by providing any fslse, incomplete or misleading 
informaeion to any law enforcement personnel, grand j:ury or 
court, the U-S- Attorney may cerminrrce this Agreement as ~etr 
forth below, and may also prosecute Defendant for any and al.1 
offenses that could be charqed against him in the District of 
Massachusetts, including, lx% not limited to, false statemenrs 
and perjury. '. -- * 

9. Probation D_epartmcnt Hot Bound Bv Aareement 

The sentencing disposLtion agreed upon by the parties and 
their respecdve calculations under the Sentencing Guidelines are 
not binding upon the United Stares Prubation Office. Defendant's 
plea Will be tendered pursuant to Fed.. R. Grim. P, 11(e) (1) (Cl. 
Defendanr cannot withdraw his plea of ,guilty unless.the 
sentencing judge rejects Chis Agreement, 

.rejects this Agreement, 
If the sentencing judge 

this Agreement shall be null. and void at 
the'opcion of either the United States or DeEendan+z- In this 
regard, Defendant hereby wa.i.ves any defense to any ehzrges which 
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he might otherwise have under any starute Oi limitations or the 
Speedy Trial Act. 

10. Civil. Liability . - < 

By entering into this Agree%%X; the U-S. Attoxne'y does not 
compromise any civil liability, including but not limited To any 
tax liability, which Defendant nay have incurred or may incur as - 
a result of his' conduct and his pIea of guil%y to the charges 
specified in parapraph 1 of this Agreement. 

11. Vit?l_drawal of Plea Bv Defendant- 

+=. 
Should Defendant: move ta withdraw &is guilty pilea a't any 

tqne, this Agreement shall be null and void <it the option of the 
U.S. Attorney. 

--..I ,2 . Breach of Aqreement 
* 

Lf the U.S_ Attorney deter&.&% that Der'endant has failed to 
comply with any erovision of this Agizx?~ent, has violated any 
condition of his pr&zrial release, OF has committed any crime 
following his execution of this Agreement, the U.S, Attorney may, 
at his sole option, be released fromhis commitments under this 
Agreement in their entiretsy by notifying Defendant, tzhrough 
counsel or otherwise, in writing. The U.S. AClcarney may also 
pursue a11 remedies available CO him under the law, irrespective 
of whether he el,ects to be released from his'commitments under 
this Agreement. Further, the U.S. A?Xorney may pursue any and 
all charges which have been, or are to be, dismissed pursuant to 
this Agreement. Defendant recognizes that: no such breach by him 
of an obligation under this Agreement: shall give rise tzo grounds 
for withdrawal of.his guilty pLea_ 33e~fendant understands that, 
should he breach any provision of this aqseememtr, the U.S. 
Attorney will have the right to use against befendant before any 
grand jury, at any trial. or hearing, OK for sentencing pupme5, 
any statements which may be made by him, and ZIILY q&kmation~ 
materials, documents or objects which may be pr0vkded by him,to 
the government: subsequent to this Agreement, or pursuant to the 
proffer agreemenr dared April 4, 2000.:withou-t any 1imiXation. 
XI-I this regard, Defendant hereby waives any defense to any . . 
charges which he might dtherwise have tinder any statute of 
1imiCations or the Speedy Trial Act- 

13. Who 1s Bound EV Aqreement 

This Agreement is limited to the U-S. Attorney for the 
District of Massachusetts, and cannot: and does not bind the 
Attorney General of the United States or any other federal, sCaCe 
or local ProsecuCive authorit~ies. 
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14. ~omplcte Affrecment 

This Lester contains the complete and only agreement between 
the parties. No promisys, representations or agreements have ‘ 
been made other than those set forth in this letter and in rhe 
proffer letter dated April 4, 2000. This Agreement supessedes 
prior understandings, if any, of the parties, whether written or 
oral., wilth the sole exception of rhose contained in the= ._ 
lerter dated April 4, 2080. This Agreement cdn be modif 
supplemented only in a written memorandum signed. by the parties - 
or on the record in court, 

If this fetter.accurateLy refkts the Agreement: between the 
U-S- Attorney and Refer&ant, please.have Defendant sxgn the 
Acknowledgment of Agreement below. Please also sign below as 
Witness. Return the original of this letter to -Assistant U.S. 

. Attorney-Paul G, Levenson-; . 
-... _ 

DONALD K, STEXN -a 
United States Attorney 

Assistant X.7,!?. Atrorney 
Chief, 
Criminal Division 

STEPHEN P- HEX-MAW 
Assis$nt U-5. Attarney 
Deputy Chief, 
Criminal Division 

PAUL G. LEVENSQN 
ARM J- BOOKBINDER 
Assistant U.S- Attorneys 

ACKNOWLEDGtolENT OF PjLEA AGREEME@$ 

I have read this.leCter in its.entirety and discuss& ir 
with my attorney. I hereby acknowledge that it fully sets forth 
my agreement with r;he United states Rccorxey's Office for the 
Dlstricl:: of Massachusetts, I furrher ?tate that no additional 
promises or representations have been made to me by any official 
of the Unired States in connection with this matter. I understand 



-..._ - 

rhe crimes to which I have agreed CO plead guilty, tlhe maximum 
penalties for chose oLCfen5e.s 2nd Sentencing Guideline penalties 
potentially applicable ta then. I an; satisfied with the legal 
represent$tion provided~to meqby* my attorney- We'have had 
sufficient time, to meet: and discuss my case. @e have discussed 
the charges against me, possible defenses I might have, the.terms 
of this Plea Agreemen and whether Z should go to trial. I am 
entering intro this ,Agreement freely, voluntarily, and knowingly 
because I am guilty of -the offenses co which. X am pleading guilty 
and I believe this Agreement is i. 

. TWOMU M. 
Defendant 

-.-_. Date: 

f: certify that Thomas M- Rodc~&s, Jr. has read this 
Agreement and that we have discussed its meaning. I believe he 
undersrands the Agreement and is entering inro the Agreeraent 
freely, voluntarily and knowingly. 

Atto+y fc?r Defend& 
Thomas &I. Rodsers, Jr.. 

:--. 
Nick LittlefieL"d, Esq. 
Attorney for Defendant 

Thomas M- Radgers, Jr:. 
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