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Culiacan Sin., Mexico, April 02, 2003.

Ref: Docket 02N-0278

Food and Drug Administration.

Washington, D.C.

             Dear Sirs:

On behalf of all the vegetable producers and exporters of the Mexican state of Sinaloa affiliated to CAADES Sinaloa, A.C., we would like to express our opposition to the current form of the proposed rule related to Section 307 Title III of the U.S. Bioterrorism Act.

Current Trade and Government Practices

Growers from the state of Sinaloa have been exporting fresh produce to consumers in the United States for nearly a century.  We fully accept and appreciate our responsibility and opportunity to provide a stable supply of fresh vegetables to help ensure healthier diets for U.S. consumers.  This commitment can be seen in the way growers of Sinaloa have actively worked with U.S. government agencies over the past decades to increase the quality and safety of our product to best protect the interests of U.S. citizens and consumers.

Every season our growers provide about 800 thousand tons of fresh winter vegetables during the months of December through June to the united States.  Due to the geographic location of our state, the closest point of entry to the U.S. and Canadian markets is Nogales, Arizona, and our growing areas are located from 450 to 750 miles south of the border.  

Once the trucks leave our packingplants, it takes from 10 to 18 hours to arrive to Nogales distributing facilities, depending on the location of the packinghouse.  In the bordering City of Nogales, Sonora, the trucks can clear USDA quality inspections, as well as weight certification, at our facilities (CAADES Compound) located close to the Mexican Customs.

Nogales has been by far, the most important point of entry for Mexican fresh fruits and vegetables.  Slightly more then 50% of the 165 thousand trucks that all regions in Mexico exported last year, crossed through Nogales, while only 29% used all the extended south Texas borders, or 18% used the ones in California.  

Because of the amount of transactions made during the season, Nogales Arizona is the second most important point of entry of fresh produce to USA after Philadelphia (when including the combined totals from the various docks in New Jersey, Pennsylvania, and Delaware).  In the last 10 years, Nogales jumped from about 50 thousand trucks in a year to more than 83 thousand. This rate of increase is 58.3%. 

Importance of Interagency Cooperation

According to information presented by the Highway Patrol in Mexico, the border truck traffic for export of refrigerated trucks with perishables in Nogales during the peak of the season, reached 1,139 trucks daily, plus 228 with hard freight, 53 empty plus 14 of others.

At a volume of more than 1,100 trucks with perishables in a given operating day of 8 hours of service from the various federal agencies on both sides of the border, it will require the clearing of more than 120 trucks per hour or more than 1 truck for crossing every 30 seconds.  The U.S. and Mexican Customs have made a big effort to accomplish the goal of processing all the trucks.  They have done this by methods including promoting as much interagency cooperation as possible and extending their respective working hours of the personnel.  

Nonetheless, the lack of better infrastructure will create delays if any agency working at the border is not in coordination with the other agencies.  Any action that creates significant increases in traffic congestion without any real gain in the enforcement capabilities of inspection agencies is a hindrance to the industry as well as all other government inspection agencies.  

Proposed Rule Will Hinder Food Security and Food Supply

At the present time, it is not unusual for trucks to wait in a line that can reach 2 or 3 miles. This existing wait makes it difficult to impossible to know the crossing time as requested by the FDA proposal.  Furthermore, this will result in numerous resubmissions that will result in a significant number of trucks needing to spend the night parked on unsecured highway, increasing the risk of intentional contamination by someone who wishes to harm the U.S. 

It is better for both the U.S. agencies and the importers, to have the product, as soon as possible, at secured importer’s warehouses located just across the border, rather than idling on the side of unsecured highways.  Given the lack of infrastructure and resources at the border to handle the flow of trucks during the produce season, wait time to cross can take anywhere from several minutes to 12 hours.

Shipment Contents Not Known by Noon on the Previous Day

The FDA is proposing the prior notice requirement for noon the day before product physically enters the United States.  This will divert important government resources that already work to ensure food safety.  Creating a duplicate data submission system that is not linked to the U.S. Customs database will hinder the communication efforts of government agencies regulating the border. 

If this proposal passes the way it is, it will create a serious disruption in the trade and marketing commitments between distributors/importers and receivers.  The growers typically harvest their product in the morning and pack and cool the product in the afternoon. Produce may stand in the cool room for about 6 hours or more to release the heat from the field and lower the temperature to a suitable shipping condition.  

By late afternoon or evening, the shipments leave for the border to arrive the following morning and get the USDA inspection when required, by a marketing order or by the importer. Almost everything the grower ships would not meet the 12:00 prior day requirement, so importers would be forced to wait up to an additional 32 hours to fill customer’s orders.  Because the highly perishable nature of produce, customers would not want to wait for produce that has declined in appearance and quality and increased in ripeness to a point that, some of it, may become overripe before they have been able to sell it.

The grower, not the importer, decides on a day-to-day basis, the amount of product that will be shipped to Nogales.  This in turn will depend of the growing conditions, the age of the plant, the weather, the market trend and the expected price, so neither the grower and/or the importer can predict the exact amount of produce that will be harvested and shipped on a given day. 

Industry and FDA Should Work to Increase Food Security

CAADES and its members recognize the efforts that the U.S. agencies are implementing to ensure and protect the American consumers. We fully support that effort, and will be cooperative in whatever would be reasonable to accomplish that goal.  However we do not believe that the current prior notice proposal will be suitable to the existing export and marketing practices with perishables imported from Mexico.  

More importantly, we feel that said proposal in its current form would actually increase the risk to public health from bioterrorism.  

By the above, we ask for your consideration to the particular nature of the trade with perishables, and fully recommend FDA to implement a system that can allow its agents to fully comply their duties in a more secured importer’s warehouse, across the border, instead of U.S. Customs Compound, having hundreds of trucks standing line, sometimes overnight, for their window to cross.

The use of the existing data sent to Customs and FDA will minimize the risk of intentional contamination, but at the same time, it will allow the industry provide the prior notice required within a suitable period of time.  We are committed to working with Customs and the FDA to facilitate the transfer of information relating to adjustments or changes with regard to the original information submitted.  

Please do not hesitate to contact us if we can be of any service.

Sincerely

Lic. Sergio Esquer Peiro.

CAADES/CIDH President.
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