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Comments of the Mexican United States to the proposed Registration of Food Facilities and Prior Notice of Imported Food Under the Public Health Security and Bioterrorism Preparedness and Response Act of 2002

I. Initial remarks

Regarding the requirements established under the Registration of Food Facilities and Prior Notice of Imported Food Under the Public Health Security and Bioterrorism Preparedness and Response Act of 2002, published in the Federal Register on February 3rd, the Government of the United Mexican States declares that:

· International terrorism has prompted countries to adopt the necessary tools to safeguard the security of its citizens, along with human, animal, and plant life, the environment and natural resources;

· Trade flows between Mexico and the US are characterized by the full compliance of our exporters with all applicable regulations of both countries, which has allowed for the safe transport of merchandise in and out of Mexico and the United States;

· This close linkage was further strengthened through the North American Free Trade Agreement (NAFTA), which established clear rules and guidelines for the exchange of goods and services between our countries; 

· Since January 1994, trade among NAFTA partners has grown at an annual average rate of 11.8%, surpassing that of world merchandise trade (annual average rate 7%). NAFTA has been a driving force in increasing trade and investment flows between Mexico and the US. Trade between Mexico and US has more than tripled, growing at an average annual rate of 16.7 percent. As a result, today Mexico is the second largest export market for US goods, only behind Canada.

· Mexican exports to the US reached 42.8 billion dollars in 1993, while this figure increased to 143 billion in 2002. Moreover, Mexican imports from the US grew from 45.3 billions in 1993 to 106.6 billions in 2002. Given the magnitude of the overall trade relationship between Mexico and the U.S., in particular with regard to agricultural trade, it is clear that Mexico could be greatly affected by these new requirements.

· Taking these ideas into consideration, Mexico would like to present the following comments, aiming to look for clarification where needed, and thus explore possible cooperation mechanisms that ensure that trade flows will not be affected while guaranteeing full compliance with the goals of these new regulations. 

II. Mexico’s observations to the proposed regulations

a) Multilateral commitments

Observations under the Technical Barriers to Trade (TBT) Agreement 

National Treatment 

Mexico considers that the proposed regulations have not been sufficiently explained under the national treatment provisions of paragraph 2 Article III under the GATT, and article 2.1 of WTO’s Technical Barriers to Trade (TBT) Agreement, which reads:

III.1 The contracting parties recognize that internal taxes and other internal charges, and laws, regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products, and internal quantitative regulations requiring the mixture, processing or use of products in specified amounts or proportions, should not be applied to imported or domestic products so as to afford protection to domestic production.

2.1 Members shall ensure that in respect of technical regulations, products imported from the territory of any Member shall be accorded treatment no less favorable than that accorded to like products of national origin and to like products in any other country.

In this regard, Mexico is particularly concerned with the requirement of a prior notice of imported food since this regulation will be applied only to those who import food into US territory, and not to those who acquired that food inside US territory. In these circumstances, US importers of Mexican food face an additional requirement that does not apply to US nationals in order to allow the sale of these products. Moreover, Mexico believes that if the objective is to avoid any risk of a potential terrorist attack through food products, the food produced, packed and transported within the US should be subjected to similar requirements. 

In light of the above, Mexico requests that the US provide a detailed explanation as to how the new regulations are compatible with article III of GATT 1994 and article 2.1 of TBT.

Notification under TBT 

On February 6th, 2003, the US notified the  Sanitary and Phitosanitary Committee of the WTO, under entry reference G/SPS/N/USA/690, the document entitled Prior Notice of Imported Food Under the Public Health Security and Bioterrorism Preparedness and Response Act of 2002. Mexico considers that this notification should also be made to the TBT Committee, since the scope of those regulations falls into the definition of “technical regulation” in accordance with Annex 1 of TBT. This is further reinforced because the notification claims that it will be applicable to  “US trading partners, specifically US importers or purchasers of imported food for consumption in the United States ...  [so that prior notice ] ... will enable FDA to act quickly in responding to a threatened or actual terrorist attack on the US food supply...”. According to the notification, the US informed that the regulations were due to enter into force on December 12th, 2003.

According to article 2.9 of the TBT, any Member that wishes to issue a technical regulation must do the following: (1) notify other Members of its intention to adopt said regulation; (2) notify the objective of the regulation and the products to which it will be applied, so as to allow for other members to issue comments on the regulation; (3) facilitate information on the contents of the regulation, and point to the differences with applicable international regulations, if they exist; (4) provide for a reasonable period for observations presented, hold consultations and consider comments received from other Members. 

It is questionable whether the US presented the regulations in the manner specified above. Moreover, the regulations were notified when there was already a date for their entry into force. Mexico requests that the US identify the international standards that were used as the basis for these new regulations, and the names of agencies, organizations, institutions and the like which participated in the drafting process.

Obstacles to trade

Mexico would also like to express its concern regarding the possible obstacles to trade that the new regulations might create. The US has stated that it considered other options in their rationale for imposing these measures (one option being the maintenance of the status quo). Nevertheless, the reasons expressed by the US to disregard other options and possible courses of action have not been clearly explained. 

In the particular analysis of the option of maintain the status quo, the only reason not to do so explicitly outlined is that the Bioterrorism Act includes the mandate of the FDA to enforce these regulations, a fact that does not free the US of its obligations to comply with its international commitments on trade matters, either at the multilateral level (WTO) or within regional trade agreements. 

Mexico would like the US to explain the advantages and disadvantages of opting for the establishment of these regulations, taking into account the opportunity costs of each option. Moreover, it will be important for Mexico to know how the US evaluated the risk that each course of action would represent. Finally, Mexico requests an explanation as to whether these measures are the less onerous measures that could be implemented. Likewise, Mexico wishes to know how the US will consider, according to article 2.7 of TBT, other Members’ requests for equivalence of existing regulations with the new regulations proposed.

Observations under the Sanitary and Phitosanitary Agreement

Scientific evidence for the establishment of regulations

Article 2.2 of the WTO’s Agreement on Sanitary and Phitosanitary Measures (SPS) states that: 

Members shall ensure that any sanitary or phytosanitary measure is applied only to the extent necessary to protect human, animal or plant life or health, is based on scientific principles and is not maintained without sufficient scientific evidence... 
Mexico considers that it has not been fully demonstrated that the proposed regulations are grounded on sufficient scientific evidence. In addition, the regulations also lack an analysis of risk assessment which would further reinforce their adoption. 

It is important to note that the Mexican Ministry for Agriculture and the United States Department of Agriculture (USDA) already have agreements for the inspection and certification of Mexican exports into the US. Mexico considers that the implementation of these new measures could render those cooperation schemes obsolete, to the detriment of the work that has been conducted between both countries to ensure the safety of agricultural exports. 

As per the prior export notice, Mexico fails to see how a simple advance notice regarding the arrival of products into US territory provides US inspectors with the necessary elements to detect those shipments that might pose a threat to US’  security.

National Treatment 

Mexico believes that the regulations proposed do not comply fully with article 2.3 of the SPS Agreement, which states that the sanitary and phitosanitary measures undertaken by contracting parties shall apply equally to domestic producers and importers -  a commitment which is further reinforced between the US and Mexico under NAFTA. Likewise, Mexico would also like the US explain if, under articles 5.4, 5.5., 5.6 and 5.7 of the SPS, the regulations proposed are the less “trade-diverting measures” that the US could have applied.

Courrently, by the time that Mexican exports enter into the US, most of them have already been subjected to a risk assessment to confirm that those products do not pose a threat to human, animal or plant health. USDA inspectors, for example, continuously review sanitary practices in products such as mango, avocado and oranges. For Mexico, it logically follows then that the regulations proposed are deemed to be redundant with the controls already in place, and more onerous. Thus Mexico considers that the risk assessment mechanisms already in place be viewed as equivalent for the compliance with the goals of the Bioterrorism Act. 

Mexico’s efforts on food security

Mexico has made important efforts over the last years to eliminate any possible threat to human, animal and plant health when exporting products into the US. Accordingly, articles 6.1 and 6.2 of the SPS establish that any contracting party, when adopting a SPS measure, must take into consideration the incidence of plagues and the control programs existing in the territory of the other party. Mexico believes that its record must be taken into consideration when applying the regulations of the Act. 

Moreover, annex C of the SPS agreement clearly outlines procedures for control, inspection and approval. The Annex clearly states that,

Members shall ensure, with respect to any procedure to check and ensure the fulfillment of sanitary or phytosanitary measures, that:  

such procedures are undertaken and completed without undue delay and in no less favourable manner for imported products than for like domestic products;  

[....]

information requirements are limited to what is necessary for appropriate control, inspection and approval procedures,  including for approval of the use of additives or for the establishment of tolerances for contaminants in food, beverages or feedstuffs;  

[....]

the confidentiality of information about imported products arising from or supplied in connection with control, inspection and approval is respected in a way no less favourable than for domestic products and in such a manner that legitimate commercial interests are protected;

[....]

any requirements for control, inspection and approval of individual specimens of a product are limited to what is reasonable and necessary;  

The Prior Import Notice, as explained in the Bioterrorism Act, establishes very tight times schedules for notifications and arrival of products, which in our view creates a “less favorable” environment for exporters. 

In addition, the prior export notice requires more information from the exporter than what it is currently submitted to US authorities. 

As of yet, there is no clear mechanism in place to guarantee the absolute confidentiality of the information that exporters will have to submit via Internet.  

Finally, detentions and inspections must have a clear motive, which has not been clearly spelled out yet.

Technical assistance and compliance schedules

SPS articles 9.1 and 9.2 establish that contracting parties should provide each other with technical assistance in order to meet the requirements outlined in a regulation, a commitment which is also established in TBT. Based on the principles of these two agreements, Mexico would request the US to provide such assistance and explain how this could be carried out.
Moreover, articles 10.2 and 10.3 point out that when a regulation increases the levels of protection, a longer period for compliance by developing countries should be considered. Mexico would like the US to explain how these provisions will be taken into consideration in the implementation of the regulations related to the Act.

Other considerations

Mexico considers that the measures taken do not consider the recommendations issued by the World Health Organization (WHO) on Terrorist Threats to Food – Guidance for Establishing and Strengthening Prevention and Response Systems.  That document, establishes the importance of focusing efforts on evaluation and risk assessment, identifying what kind of food would be more vulnerable to a terrorist attack, what kind food has the largest and widest distribution in the market; and the processes which require less supervision. 

III. Practical implications for Mexican exporters

Mexico has encouraged its producers and exporters to submit separate comments with regard to the regulations established by the Act. In addition to these, the Mexican government would like to express specific concerns regarding the impact that the regulations could have on our producers, exporters, carriers and the like.

We are concerned that the regulations established as part of the Act may increase costs significantly for Mexico’s exporters, thus undermining some of the basic competitive advantages that define our relationship within NAFTA. In particular, the tight schedule for arrivals and clearance of shipments is of utmost concern to many firms – both Mexican and American - located along the border. This small window for delivery may force many companies to modify their inventory and transportation systems. For small exporters and producers, these costs could prove to be prohibitive.

The following are some of the most common preoccupations that we have heard from Mexico’s private sector:

i) Is the information requested by the FDA different from that already submitted to other agencies?

ii) How will FDA conclude that products exempted from these regulations do not represent a threat? How do US authorities decide which facilities are not to be registered? 

iii) Most of the registration and prior export notice requirements have to be done through the Internet. This represents a serious problem for some companies, as Internet access in Mexico is not as widespread as it is in the US, let alone in other developing countries.

iv) The options that FDA offers for amendments are too restrictive, and they do not provide for exceptional circumstances such as traffic conditions, road obstacles, accidents, weather conditions or unexpected last-minute delays. 

v) If a shipment is detained and held for inspection, but then it turns out to be innocuous, who pays for the storage costs and the possible loss of perishable goods? 

vi) It is quite difficult in some cases to identify the producers (ranchers, cooperatives etc.) as a large portion of produce is acquired in major  regional or city markets which source from many different producers. 

vii) It is not clear how the “country of origin” concept from the FDA will coexist with the one used by Customs.

viii) The information is to be presented in English; is there any provision for submitting the information in other languages?

This is not a comprehensive list of the concerns expressed by exporters, but it is useful in presenting the kind of practical obstacles that could be caused by the new regulations. Mexico believes that the information provided so far by US authorities does not provide enough details to guarantee that exporters will be ready to comply with the requirements by December 12th, 2003.

In summary, the most important concerns of Mexican exporters are related to the issues of registration, issuance of an FDA number, the confidentiality of information, procedures for inspection and detention of shipments, and procedures to verify the compliance of the Mexican exporters with the regulations.

IV. Considerations Under NAFTA

While some of the comments expressed by Mexico in the previous section are also applicable to commitments made under NAFTA (scientific evidence, notification, equivalency of technical regulations, national treatment, etc.) this section intends to outline the reasons why the US should consider granting Mexico special and differentiated treatment, not only as a developing country, but as a NAFTA member, committed to the trade liberalization that started over a decade ago.

The geographical proximity of our countries, along with our growing economic integration, has allowed for companies in Mexico and the US to consider North America as a single production entity. That is, companies on both sides of the border count on their suppliers from the other side for a reliable source of just-in-time inputs and final products. Just in time schemes of inventories and transport are the common rule, and they have allowed companies to cut down costs and offer a better service to customers. Efforts to reduce waiting periods at border crossings have allowed for a more efficient and profitable trade in perishable agricultural goods.

These comparative and competitive advantages (geography and NAFTA) have greatly benefitted Mexico’s exports of agricultural products (fresh and processed) to the US. By the end of 2001, Mexico was the main supplier of 157 out of 1,087 products that form the US Harmonized System. Most of US trade flows through the borders of Mexico and Canada. In the case of Mexico-US trade, agricultural trade accounts for 2002 accounted to 8.3 percent of our total trade. 

Mexico recognizes the US legitimate and urgent security concerns regarding the threat of terrorism that exists in the current international environment. Nevertheless, we believe that Mexico and the US must find a working balance which ensures security in our region, while guaranteeing that trade flows between our countries will continue to grow.

Mexico has become an important commercial and strategic partner for the US thanks to NAFTA, and we believe that our longstanding record of food safety, and the numerous cooperation activities and programs already in effect between Mexican and US sanitary authorities, are proof that Mexico does not represent a threat to the US. 

As tariffs between Mexico and the US have been eliminated almost completely, it is necessary to look for new ways to facilitate trade and thus maximize the benefits of NAFTA. In the agricultural sector, closer cooperation in the area of food certification and safety is already taking place, and this work should be continued.  As a NAFTA partner, Mexico has made great progress in achieving recognition of pest and disease-free regions, thus creating new opportunities for Mexican exporters.

In the NAFTA context, it was clearly established that sanitary and phitosanitary measures should not be used as non-tariff barriers to trade.

We believe that the regulations that are to be imposed by the US government in the context of the Bioterrorism Act, could pose significant obstacles to trade, which would work to the detriment of consumers in the entire NAFTA region.  It is primarily in the spirit of NAFTA, and taking into consideration the importance of the economic ties between Mexico and the US, that we submit the comments put forth in this paper. 

The final goal of this exercise should be to clarify the procedures, so as to understand the criteria and guiding principles used in the formulation of the regulations and ensure compliance by Mexican exporters in a way that does not jeopardize trade flows.  In addition, Mexico wishes to explore with the US the possibility of using our positive record in matters related to food safety and the cooperation that exists between our sanitary authorities, to develop a special and differentiated treatment with regard to the regulations at hand.
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