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Re: Docket No. 02N-0276.
To Whom It May Concern:

The California Strawberry Commission is pleased to submit comments on the Interim Final Rule for Registration of Food Facilities under the Public Health Security and Bioterrorism Preparedness and Response Act of 2002.  (68 Federal Register 58,894, October 10, 2003).  While the clear and evident purpose of the Bioterrorism Act is to ensure a safe and secure food supply for American consumers, the Commission has serious reservations about certain provisions of the Interim Final Rule as it relates to the definition of farm and the impact on our industry.
The California strawberry industry is composed primarily of small farming operations.  Approximately 83% of the domestic strawberry crop is produced in California by 450 growers on just over 31,000 acres located between San Diego and Santa Cruz, and on land in the Coachella and San Joaquin Valleys.  Strawberry production has become a year-round enterprise in California, providing employment to over 60,000 people and delivering a crop valued in excess of $1 billion.

As proposed, the Interim Final Rule will require the registration of farms, contradicting what we believe was Congressional intent of the Bioterrorism Act.  In doing so, the Commission believes that FDA is exceeding its authority and is placing an unnecessary hardship on California’s strawberry industry.  

There are two flaws in the development and manner of implementation of the “farm exemption” under FDA’s Interim Final Rule.  The first is that the agency is acting without the benefit of an administrative record in developing the parameters of the farm exemption.  The second is the chosen manner of implementation essentially nullifies the farm exemption as envisioned by the Congress.

In defining facility, the Congress specifically provided that the term “facility” does not include farms.  FDA’s definition of farms as manufacturing facilities if they place harvested produce in consumer-ready packaging, e.g., plastic clamshells or baskets used for the majority of strawberry deliveries by growers to their shippers, violates and nullifies Congressional intent to provide an exemption from registration for farms.  If the same strawberry grower elects to delivery his entire crop to a processor in a bulk container, registration would no longer be required.  Congressional exemption of farms from the registration requirement must rest on something more than whether a grower places his berries in a one-pound plastic clamshell or a 20 pound tote tray.  Registration and its consequent recordkeeping obligations should not be predicated on such minor distinctions.

Recommendations

1. FDA should not in the development of this regulation disregard the intent of Congress to exempt farms from registration.

2. FDA should revisit the definition of farm by undertaking fact finding regarding current fruit and vegetable production and packing practices.
3. The registration process should not unnecessarily disrupt the flow of commerce.  Because of the highly perishable nature of strawberries, if even a small percentage of strawberry deliveries are delayed from the marketplace, the economic consequences would be immediate and dramatic.
4. If through the course of Final Rule Making it is determined that in fact farms must register as a facility, the address of the farmer should be sufficient.  Having to register individual farms would be unnecessarily burdensome for the industry and irrelevant to the protection of the food supply.  

The California strawberry industry has a longstanding commitment to ensuring the safety and security of its products.  The industry is also proud of the contribution it makes to the health of Americans by providing a wholesome food essential for good health.  We appreciate the opportunity to comment on the Interim Final rule and its impact to our industry.
Sincerely,

Rodger Wasson

President

California Strawberry Commission
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