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Comments of the Canadian Produce Marketing Association (CPMA) on rules proposed by the Department of Health and Human Services’ Food and Drug Administration (FDA) under the [U.S.] Public Health Security and Bioterrorism Preparedness and Response Act of 2002 (Bioterrorism Act).

The CPMA

The CPMA is a voluntary not-for-profit trade association whose members have an interest in the health and economic success of the fresh fruit and vegetable market in Canada.  The membership represents over 90% of all fresh fruits and vegetables sold in Canada.  It is a vertically integrated association with members from the production side right up through to retail and foodservice in Canada; including import and export.  We also have members who supply services to the trade and a large international membership, with upwards of 40% of our members from outside Canada.  This stands to reason given that approximately $3 out of every $4 sold at retail or at foodservice in Canada is imported.  Our single largest supply country is the United States; representing approximately 75% of all fresh fruits and vegetables imported into Canada.  Consequently, we have over 170 U.S companies or commodity organizations as members, or, approximately 85% of our international membership.  The balance of our international membership is from ten other countries.  The US market is the destination for over 75% of all fresh fruit and vegetable exports from Canada.  Consequently, new regulations in the United States are of critical importance to many of our members.

Prior Notice:

We welcome this opportunity to comment on the Prior Notice rules.  We sincerely appreciate the changes made by USFDA to the regulations as originally drafted, notably the prior notice timelines for commercial traffic.  We also welcome the flexibility on the prior notice which allows for alterations to some key data fields on the prior notice, notably, changes to net quantity, port of entry, etc.

We note that there has been significant progress in bringing Customs Border Protection and USFDA together, with a further commitment to more closely harmonize US Customs and FDA requirements, including prior notice timelines.  We appreciate this effort, and would recommend this harmonization occur.  The existence of differing requirements creates administrative problems to the export community, but we feel it equally will create a further burden upon the U.S. enforcement agencies.   

The information requirements per prior notice are substantive, in particular for multiple facility, multiple commodities per single load.  This is a common occurrence in fresh fruit and vegetable trade between the two countries.  Given the new requirements for separate PN’s on each facility or product, this is of the greatest impact for commerce that moves from points close to the USA/Canadian border.   Notwithstanding USFDA information requirements, we would urge positive consideration for the acceptance of a single prior notice per truckload.  We would reiterate our earlier suggestion that examination of a single document akin to the Canadian confirmation of sale form used in the fresh fruit and vegetable trade be analysed in the hopes one single form could be adopted which meets the security needs of the USFDA, and other government agencies.  Or as an alternative, reduce the PN’s to one per shipment on the truckload, as opposed to one per article of food.

We believe there is precedent in accepting industry specific solutions that fundamentally support and meet USFDA Homeland Security needs.  The registration exemption for meat processing regulated by USDA is an example.

In this regard, we sincerely believe the US and Canadian governments could effect a more meaningful registration system for the fresh fruit and vegetable sector by building upon the Canadian Food Inspection Agency licensing/ Dispute Resolution Corporation system for fresh fruits and vegetable commerce; and the U.S.D.A.’s own PACA.   With modifications to the current registration regulations, it may in the end offer the most administratively viable, and most effective registration system for U.S. security purposes; at least for the Canadian export community.  It could also reduce the need for onerous Prior Notice administrative requirements.

Two Hour Notice

We feel the two hour advance notice period is somewhat inaccurate, as it does not factor in the time a broker may require to submit the PN and do the entry.  It is our understanding that some brokers are advising clients to build an additional two hours into the process.  This won't be a problem for all shipments, but it will cause difficulties in some instances.

Fast:

Government representatives from both countries have been out promoting FAST, as one means of expediting border movement.  This has created confusion as requirements for other government departments in both countries limit this as an expediting option for our sector.  Notably, the new USFDA rules impact the expediting of traffic across the U.S. border for low risk importers, carriers and drivers.  We have also been told that as part of this rulemaking, food shipments will no longer qualify for a line release program known as BRASS, and FAST can only work by extending the prior notice period to two hours (from 30 minutes) and by submitting additional data. 

This is particularly of concern to highly perishable fresh fruits and vegetables.  We would hope that the multiple U.S. agencies (USFDA, US Homeland Security and USDA) could collectively address this issue and develop a protocol for food products that are currently ineligible for any FAST benefits.

Information to Carriers:

Many concerns have been expressed regarding the fact that prior notice confirmation numbers will be sent to the filer (most likely a broker), but the system doesn't exist to get the PN Confirmation number to the carrier.  In some instances this will mean carriers traveling to the border "blind" in the sense that they will not know until they arrive if the PN confirmation number has been issued.   We would recommend that US authorities work out a protocol with industry. 

We would also mention that any such protocol should also examine how this PN Number is communicated for those transactions where the PN is filed directly with USFDA, as the goods are being transshipped through the USA, and therefore the exporter is not eligible to use the ABI/ACS system.

Summary:

Again, we appreciate the opportunity to offer our comments on these new regulations.  We would respectfully request consideration of the need for education, and possible modification over the next several months.  Unlike the registration regulations, industry has had far less time to work with the new PN requirements.  Consequently, the short time frame between December 12th and the comment period of December 24th has not afforded our members, nor US officials, to have had ample opportunity to assess the administrative practicality or cost.

We are also appreciative of the efforts by U.S. authorities since December 12th to minimize delays at the border, as the implementation period goes forward.

Dan Dempster, President
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