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Dear Sir or Madam:





Nestlé USA is one of the largest food companies in the U.S., and would like to comment on the proposed trans fatty acid footnote as referenced in this docket.  It would require an asterisk next to the trans quantity declaration on labels, referencing this footnote: “Intake of trans fat should be as low as possible.” 





Nestlé strongly opposes the proposed footnote. We believe consumers will likely misunderstand it as a warning not to consume any foods with a trans fat quantitative declaration.  FDA has no consumer research data to understand how such a footnote will be  interpreted and used by consumers. We predict that it would be misunderstood and cause unnecessary dietary “panic” among consumers.





Using such a footnote in place of a percent DV is a major new step in nutrition labeling, and should not be taken so lightly as to simply introduce it in a final rule.  After receiving comments on this docket, if the agency still thinks it is an idea worth pursuing, there should be a more careful process of testing the footnote and then proposing this regulation for more thorough public comment (and with enough comment time for companies to perform their own consumer testing).  It would be a horrible precedent to move ahead with a new method of putting so-called “negative nutrient” quantities into consumer perspective that actually, according to our prediction, will confuse rather than instruct.  Besides, even though conjugated trans fatty acids, such as CLA, are not to be included in the gram quantity for trans on the label, stating that trans should be as low as possible would conflict with emerging advice that consumption of CLA is potentially beneficial to health.





We, at Nestlé, believe that consumer testing is not necessary to understand that consumers will regard this footnote as a warning that trans fat must be avoided at all costs.  This is not what the Food and Nutrition Board had in mind when it stated that diets should be as low as possible in the context of a nutritionally adequate diet.  FNB stated that it is impossible to consume a nutritionally adequate diet without consuming trans fatty acids.  Just because FNB concluded it was impossible from a scientific standpoint to establish a DRI does not mean we should be telling consumers that trans must be as low as possible.  Nestlé feels the proposed footnote does not follow logically from the scientific inability to establish a DRI.





Nestlé also feels that the DRI report is too recent to be the basis for a precedent-setting method of consumer communication.  The scientific community is still evaluating the report itself and its conclusions.  Its method of summarizing the recommended intakes for saturated and trans fatty acids could very well come under criticism in the coming year.





In all likelihood, consumers will want to avoid products with trans at all costs. Not only is this an unintended result of the agency’s proposed footnote, but it would certainly cause food manufacturers to switch to oils or fats with more saturated fatty acids to achieve similar stability characteristics, just so that they could show zero grams of trans.  This change would do nothing for consumer health, and could cause even higher overall intakes of saturated-plus-trans fatty acids if consumers conclude that products without trans are “okay” to consume without concern (similarly to what we have observed with over-consumption of “fat free” cookies because consumers felt the “fat free” claim was a license to eat as much as they wanted). 





Because the proposed footnote reads like a health warning, and because it will be on every product in the marketplace (except those without any trans that are using the Simplified Format), we also predict that the media will have continuous fodder for telling consumers about the “evils” of trans and how to avoid it. Food manufacturers will be in a never-ending battle to correct consumer and media misperception about trans not being a poison, and that low levels of intake will not harm them, and that we are not irresponsible for selling a product containing trans. We will forever  have to put the issue into proper perspective.  In the past, when a nutrition issue like this has surfaced, industry and academia have had to manage the communications issues but only for a limited time following the source of the “news.”  In this case, the “warning” will be on all food products in perpetuity so that the source of the “news” will never end.





Instead of using the proposed footnote, Nestlé suggests that FDA do one of two things:  1) return to the proposed format whereby the trans quantity is part of the saturated fat quantity, so that the %DV for sat fat includes trans, or 2) temporarily require the gram declaration of trans with no further reference to its relevance in the diet, until which time a Daily Value can be established. The former solution is desirable because it means we will need to change our labels only when the product contains at least 0.5 g trans per serving instead of the major expense we face of changing all of the thousands of labels we have (except those with the Simplified Format). The latter solution is defensible because it follows the example of Sugars in which no %DV is given.  In this case, consumers simply have the data they need to act based on general information in the media about what trans fatty acids are and their effect on health.





In conclusion, until such time as a DV is established, the trans amount should be placed on the label simply as factual information for those consumers interested in trans fat content.  If there is no DV, companies should not be forced to provide what amounts to a warning label.





Sincerely,














Kenneth C. Mercurio


Director, Regulatory and Nutrition


Nestlé USA, Inc.








Reference:  Report of the Institute of Medicine of the National Academies: Dietary Reference Intakes for Energy, Carbohydrate, Fiber, Fat, Fatty Acids, Cholesterol, Protein, and Amino Acids, 2002.
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